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SUBPART A- - GENERAL
SECTI ON 361.1 THE STATE VOCATI ONAL REHABI LI TATI ON SERVI CES PROGRAM
(a) General. Part 361 includes all requirenents relative to the conduct
of State vocational rehabilitation service prograns under State
pl ans for vocational rehabilitation authorized under Title | of the
Rehabilitation Act of 1973, as amended. Part 361 covers procedures
to be followed by a State vocational rehabilitation agency in
submtting a State plan for approval by the Secretary and the
requi red scope and content of an appropriate State plan. Part 361
al so specifies those costs under State plans for which Federa
financial participation is avail able.
(b) Regul ations which apply to the State vocational rehabilitation
service program The follow ng regul ations apply to the State plan
for vocational rehabilitation services program
(1) The Education Department General Administrative Regulations
(EDGAR) in 34 CFR Part 74 (Adm nistration of Gants), Part 76
(State-adm nistered progranms), Part 77 (Definitions that apply
to Departnental Regul ations), Part 78 (Education Appeal Board)
except for hearings under Subpart G of Part 361 and Part 79
(I ntergovernnental Review of Departnent of Education Prograns
and Activities).

(2) The regulations in this Part 361

(c) Definitions which apply to the state vocational rehabilitation
servi ce program

(1) The following terns used in this part 361 are defined in 34 CFR

Part 77:

" EDGAR"
“Fiscal Year"
“Nonprofit"
“Private"
“Publ i c"
"Secretary"”
"State"

"Work of Art"

(2) The following definitions also apply to this Part 361: "Act"
neans the Rehabilitation Act of 1973 (29 U.S.C. 701 et seq.) as
amended by the Rehabilitation Conprehensive Services, and
Devel opnental Disabilities Arendnents of 1978 (Pub.L. 95-602).



(Section 12(c) of the Act; 29 U.S.C. 711(c)) "Anmerican Indian"
neans a person who is a nenber of an Indian tribe.
(Section 12(c) of the Act; 29 U.S.C. 711(c))
"Blind" or "blind individual" nmeans a person who is blind
within the meaning of the lawrelating to vocational
rehabilitation in each State.
(Section 12(c) of the Act; 29 U.S. C. 711(c))
"Conmi ssi oner” neans the Conmi ssioner of the Rehabilitation
Servi ces Admi ni stration.
(Section 12(c) of the Act; 29 U.S. C. 711(c))
"Conpetitive work," as used in the definition of "Supported
enpl oynent," means work that is perforned on a full-tine basis
or on a part-time basis, averaging at |east 20 hours per week
for each pay period, and for which an individual is conpensated
in accordance with the Fair Labor Standards Act.
[Authority: Secs. 7(18) and 12(c) of the Act; 29 U S.C
706(18) and 711(c)]
"Construction of a rehabilitation facility" means:
(i) The construction of new buil dings, the acquisition of
exi sting buildings, or the expansion, renodeling, alteration
or renovation of existing buildings which are to be utilized
for rehabilitation facility purposes; or
(i1) The acquisition of initial equipment of such new,
new y acquired, newy expanded, newy renodel ed, newly
altered or newy renovated buil di ngs.
(Section 7(1) of the Act; 29 U S.C. 706(1))
"Designated State unit" or "State unit" means either:
(i) The State agency vocational rehabilitation bureau
division, or other organizational unit which is
primarily concerned with vocational rehabilitation
or vocational and other rehabilitation of individuals
wi t h handi caps and which is responsible for the
admi ni stration of the vocational rehabilitation program
of the State agency; or
(i) The independent State conm ssion, board, or other
agency whi ch has vocational rehabilitation, or
vocational and other rehabilitation as its primary
functi on.
(Section 7(3) of the Act; 29 U S.C. 706(d))
"Eligible" or "eligibility," when used in relation to an individual's
qualifications for vocational rehabilitation services, refers to a
certification that:
(i) An individual has a physical or nmental disability which
for that individual constitutes or results in a
substantial handicap to enpl oynent, and
(i1) Vocational rehabilitation services nay reasonably be
expected to benefit the individual in ternms of
enpl oyabi lity.
(Section 7(7) of the Act; 29 U S.C 706(7))
"Enpl oyability neans a determ nation that, with the provision
of vocational rehabilitation services, the individual is likely
to enter or retain, as a primary objective, full-time enpl oynment,
or if appropriate part tinme enploynent, consistent with the capacities
and abilities of the individual in the conpetitive |abor market; the
practice of a profession; self-enploynment; honmenaking; farmor fanmly
wor k (including work for which paynment is in kind rather than in cash);
shel tered enpl oynent; homne-based enpl oynment; supported enpl oynent or



ot her gai nful work.
(Section 7(6) of the Act; 29 U S.C. 706(6))
"Establ i shnent of a rehabilitation facility" means;

(i) The acquisition, expansion, renodeling, or alteration
of existing buildings, necessary to adapt them or
increase their effectiveness for rehabilitation
facility purposes;

(i1) The acquisition of initial or additional equipnent for
t hese buil dings essential for providing vocationa
rehabilitation services; or
(iti) The initial or additional staffing of a rehabilitation
facility for a period, in the case of any individua
staff person, not longer than 4 years and 3 nonths.
(Section 7(4) of the Act; 29 U S.C. 706(4))
"Eval uation of vocational rehabilitation potential" neans, as
appropriate, in each case:

(i) Aprelimnary diagnostic study to determ ne that an
individual is eligible for vocational rehabilitation
servi ces;

(i1) A thorough diagnostic study consisting of a
conpr ehensi ve eval uation of pertinent factors bearing
on the individual's handi cap to enpl oynent and
vocational rehabilitation potential, in order to
determ ne whi ch vocational rehabilitation services may
be of benefit to the individual in terns of enployability;

(i1i) Any other goods or services, including rehabilitation
engi neering services, necessary to determ ne the nature
of the handi cap and whether it nay reasonably be
expected that the individual can benefit from
vocational rehabilitation services in ternms of
enpl oyabi lity;

(iv) Referral to other agencies or organizations, when

appropriate; and

(v) The provision of vocational rehabilitation services to
an individual during an extended eval uation of
rehabilitation potential for the purpose of determ ning
whet her the individual is an individual with handi caps
for whom a vocational goal is feasible.

(Section 7(5) of the Act; 29 U S.C. 708(5))
"Extrene nmedical risk" neans a risk of substantially increasing
functional inpairnent or risk of death if nedical services are
not provided expeditiously. [Authority: Sec. 101(a)(8) of the
Act; 29 U.S.C. 721 (a)(8)]
"Fam |y menber" or "nmenber of the fam |y" neans any relative by
blood or narriage of an individual w th handicaps and other
i ndi vi dual living in the sane household with whom the
i ndi vi dual with handi caps has a close i nt er persona
rel ati onship.
(Section 103(a)(3) of the Act; 29 U.S.C. 723(a)(3))
"I ndividual wth handicaps" except in Section 361. 15(b),
Section 361.51(e), and Section 361.52(g) nmeans an individua

(i) Wo has a physical or nental disability which for
that individual constitutes or results in a substantia
handi cap to enpl oynent; and

(i1) Who can reasonably be expected to benefit in terms of
enployability from the provision of vocat i ona
rehabilitation services, or for whom an ext ended



eval uation of vocational rehabilitation potential 1is
necessary to determ ne whether the individual m ght
reasonabl y be expected to benefit in terns of
enployability from the provision of vocat i ona
rehabilitation services;

(Section 7(8)(A) of the Act; 29 U S.C. 706(8)(A))

"I ndi vidual wi th handi caps," for purposes of Section 361.15(b),

Section 361.51(e), and Section 361.52(g), neans an individua

(i) Wo has a physical or nental i mpai r ment whi ch
substantial ly limts one or nor e maj or life
activities;

(i1) Who has a record of such an inpairnent; or

(iii) Wio is regarded as having such an inpairnent.
(Section 7(8)(B) of the Act; 29 U . S.C. 706(8)(B))
“"Inpartial hearing officer" nmeans an individual --

(i) Who is not an enployee of a public agency that is
invol ved in any decision regarding the furnishing or
denial of rehabilitation services to a vocationa
rehabilitation applicant or client. An individual is
not an enployee of a public agency solely because the
i ndividual is paid by that agency to serve as a hearing
of ficer;

(i1) Wio has not been involved in previous deci si ons
regarding the vocational rehabilitation applicant or
client;

(i1i) Who has background and experience in, and know edge of,
the delivery of vocational rehabilitation services; and

(iv) Wio has no personal or financial interest that would be
in conflict with the individual's objectivity.
[Authority: Sec. 102(d) of the Act; 29 U S.C 722(d)]

“Indian tribe" nmeans any Federal or State Indian tribe, band,
rancheria, pueblo, colony or conmunity, including any Al askan
native village or regional village corporation (as defined in
or established pursuant to the Alaska Native Clains Settlenent
Act).

[Authority: Sec. 7(21) of the Act; 29 U S . C 706(21)]

“Initial expenditure," as applied to the use of reallotted
funds, neans obligations incurred by Novenber 15 of the fisca
year subsequent to the fiscal year fromwhich the funds were
real |l otted.

[Authority: Sec. 110(c)(2) of the Act; 29 U S.C 730(c)(2)]
“Integrated work settings," as used in the definition of
"Supported enpl oynment," means job sites where--

(i) (A Most co-workers are not handi capped; and
(B) Individuals with handicaps are not part of a work

group of other individuals with handi caps; or

(ii) (A Mst co-workers are not handi capped; and
(B) If a job site described in paragraph (i)(B) of

this definitionis not possible, individuals wth
handi caps are part of a small work group of
not nore than eight individuals wth handi caps; or
(iii) If there are no co-workers or the only co-workers are
nmenbers of a small work group of not nore than eight
i ndividuals, all of whom have handicaps, individuals
with handi caps have regular contact with non-
handi capped i ndi vi dual s, other than personnel providing
support services, in the imedi ate work setting.



[Authority: Sections 7(18) and 12(c) of the Act;

U S.C 706(18) and 711(c)]
"Local agency" nmeans an agency of a unit of general |oca
governnent or of an Indian tribe (or conmbination of those units
or tribes) that has the sole responsibility under an agreenent
with the State agency to conduct a vocational rehabilitation
program in the locality under the supervision of the State
agency in accordance with the State plan
(Section 7(9) of the Act; 29 U S.C. 706(9))
"On-going support services," as used in the definition of
"Supported enpl oynent," means conti nuous or periodic job skill
training services provided at |least twice nonthly at the work
site throughout the term of enploynent to enable the individua
to perform the work. The termalso includes other support
services provided at or away fromthe work site, such as
transportation, personal care services, and counseling to
famly menbers, if skill training services are al so needed by,
and provided to, that individual at the work site.
[Authority: Sections 7(18) and 12(c) of the Act; 29 US.C
706(18) and 711(c)]
"Physi cal and nental restoration services" neans:

(i) Medical or corrective surgical treatment;

29

(i1) Diagnosis and treatnent for nental or enot i ona

di sorders by a physician skilled in the diagnosis

and

treatnent of such disorders or by a phychol ogist
licensed or certified in accordance with State | aws and

regul ati ons;
(iii) Dentistry;
(iv) Nursing services;

(v) Necessary hospitalization (either inpatient or
outpatient care) in connection with surgery or
treatnment and clinic services;

(vi) Conval escent or nursing hone care;
(vii) Drugs and supplies;
(viii) Prosthetic, orthotic or other assistive devices
i ncl udi ng hearing aids, essential to obtaining or
retaini ng enpl oynment;

(i x) Eyegl asses and visual services, including visua
trai ni ng, and the examination and servi ces
necessary for the prescription and provision of
eyegl asses, cont act | enses, nm croscopi c | enses,
tel escopic lenses, and other special visual aids,
prescribed by a physician skilled in diseases of
the eye or by an optonetrist, whi chever t he
i ndi vi dual may sel ect;

(x) Podiatry;

(xi) Physical therapy;

(xii) Cccupational therapy;
(xiii) Speech or hearing therapy;
(xiv) Psychol ogi cal services;

(xv) Therapeutic recreation services;

(xvi) Medical or nedically related social work services;
(xvii) Treatnment of ei t her acute or chronic nedi ca

conplications and energenci es which are associated with
or arise out of t he provi si on of physi ca

and nent al restoration services; or whi ch
i nherent in the condition under treatnent;

are



(xviii) Special services for the treatnent of individuals
suffering from end-stage renal disease, i ncl udi ng

transplantation, dialysis, artificial Kkidneys,
suppl i es; and

(xix) Gher nedical or nedically related rehabilitation
servi ces i ncl udi ng art therapy, dance therapy,

nusi ¢ therapy and psychodr ana.
(Section 103(a)(4) of the Act; 29 U.S.C. 723(a)(4))

"Physical or nental disability" neans a physical or nenta
condition which materially limts, contributes to limting or
i f not corrected, wll probably result in limting an
i ndi vidual's enploynent activities or vocational functioning.
(Section 7(7)(A) (i) of the Act; 29 U S.C. 706(7)(A)(i))
"Rehabilitation engineering" neans the systematic application
of technol ogies, engineering nethodologies, or scientific
principles to neet the needs of and address the barriers
confronted by individuals with handicaps in areas that include
educati on, rehabilitation, enpl oynent , transportation
i ndependent |iving, and recreation
[Authority: Section 7(12) of the Act; 29 U S . C 706(12)]
"Rehabilitation facility" neans a facility that is operated for
the primary purpose of providing vocational rehabilitation
services to individuals wth handicaps, and that provides
singly or in conbination one or nore of the follow ng services
to individuals with handi caps:

(i) Vocational rehabilitation servi ces, i ncl udi ng
under one nanagenent , nedi cal , psychi atri c,

psychol ogi cal, social, and vocational services;
(i) Testing, fitting, or training in the use
prosthetic and orthotic devices;
(iii) Prevocational conditioning or recreational therapy;
(iv) Physical and occupational therapy;
(v) Speech and hearing therapy;
(vi) Psychiatric, psychol ogical and social services;
(vii) Evaluation of rehabilitation potenti al
(viii) Personal and work adjustnent;

(i x) Vocational training with a view toward car eer
advancenent (in conbi nati on with ot her

rehabilitation services);
(x) Evaluation or control of specific disabilities;

(xi) Oientation and nobility servi ces and ot her

adj ustnent services to blind individuals;

(xii) Transitional or extended enpl oynent for t hose
individuals wth handicaps who cannot be readily

absorbed in the conpetitive |abor narket.
(xiii) Psychosoci al rehabilitation servi ces

i ndi vidual s with chronic nental illness; and
(xiv) Rehabilitation engineering services.

(Section 7(13) of the Act; 29 U S.C. 706(13))
"Reservation” neans a Federal or State |Indian reservation
public domain Indian allotnent, former Indian reservation in
Ol ahoma, and | and held by incorporated Native groups, regiona
corporations and village corporations under the provision of
the Alaska Native CaimSettlement Act.

(Section 130(e) of the Act; 29 U S.C. 750(e))

“Indi vidual wth severe handi caps" means an individual wth
handi caps:



(i) Who has a severe physical or nental disability that
seriously limts one or more functional capacities
(rmobility, communication, self-care, self direction
inter-personal skills, work tolerance, or work skills)
in terms of enployability;

(i1) Wiose vocational rehabilitation can be expected to
require mul tiple vocat i onal rehabilitation
servi ces over an extended period of tine; and

(iti) Wwo has one or nore physical or nental disabilities

resulting from anputation, arthritis, autism
bl i ndness, burn injury, cancer, cerebral pal sy,
cystic fibrosis, deaf ness, head injury, heart
di sease hem pl egi a, hernophi | i a, respiratory or
pul nonary dysfunction, nental retardation, nent a
illness, mul tiple sclerosis, nuscul ar dyst r ophy,
nuscul o- skel et al di sorders, neurol ogical di sorders
(i ncluding stroke and epi | epsy), par apl egi a,
qguadri pl egi a, and other spinal cord condi tions,
sickle <cell anema, specific |earning disability,

and end-stage renal disease, or another disability

or conbination of disabilities determined on the

basis of an evaluation of rehabilitation potential

to cause conpar abl e substanti al functiona

[imtation.

(Section 7(15) of the Act; 29 U S. C. 706 (15))

"State agency" neans the sole State agency designated to
adm nister (or supervise local admnistration of) the State
pl an for vocational rehabilitation services. The termincludes
the State agency for the blind, if designated as the sole State
agency wth respect to that part of the plan relating to the
vocational rehabilitation of blind individuals.

(Section 101(a)(1)(A) of the Act; 29 U.S.C. 721(a)(1)(A)
"State plan" nmeans the State plan for vocational rehabilitation
services, or the vocational rehabilitation services part of a
consol idated rehabilitation plan under Section 361.2(d) of this
part.

(Section 12(c) of the Act; 29 U.S.C. 711(c))
"Substantial handicap to enploynent" neans that a physical or
nent al disability (in i ght of at t endant nedi cal
psychol ogi cal, vocational, educational, and other rel at ed
factors) inpedes an individual's occupational perfornance, by
preventing the obtaining, retaining, or preparing for
enpl oynent consistent wth the individual's capacities and
abilities.

(Secti ons 7(7)(A) (i) and 12(c) of the Act; 29 U s.C
706(7)(A) (i) and 711(c))
"Supported enpl oynent" neans--
(i) Conpetitive work in an integrated work setting

with on-going support services for i ndi vi dual s
with severe handi caps for whom conpetitive
enpl oynent - -

(A) Has not traditionally occurred; or
(B) Has been interrupted or intermttent as a result
of severe handi caps; or
(i1) Transitional enpl oynent for i ndi vi dual s with
chronic mental illness.
"Transitional enploynment for individuals with chronic nental



illness," as used in the definition of "Supported enploynent,"
neans conpetitive work in an integrated work setting for
individuals wth chronic mental illness who may need support
services (but not necessarily job skills training services)
provided either at the work site or away fromthe work site to
perform the work. The job placenent may not necessarily be a
per manent enpl oynent outcone for the individual

[ Aut hori ty: Sections. 7(18) and 12(c) of the Act; 29 U S.C

706(18) and 711(c)]
“"Vocational rehabilitation services" when provided to an
i ndi vidual, means those services listed in Section 361.42 of
this part.

(Section 103(a) of the Act; 29 U S.C 723(a))
“"Vocational rehabilitation services" when provided for the
benefit of groups of individuals, also neans:

(i) In the —case of any type of smal | busi ness
enterprise operated by the individuals wth severe
handi caps under the supervision of the State wunit,
nanagemnment servi ces, and supervi si on and
acqusi tion of vending facilities or ot her
equi prent, and initial stocks and suppli es;

(i1) The establishment of a rehabilitation facility;
(i1i) The construction of a rehabilitation facility;
(iv) The provision of other facilities and services,
i ncl udi ng servi ces provi ded at rehabilitation
facilities, whi ch prom se to contribute
substantially to the rehabilitation of a group of
individuals but which are not related directly to

t he individualized witten rehabilitation program

of any one individual w th handi caps.
(v) The use of existing tel ecomunications systens; and
(vi) The wuse of services providing recorded material for
bl ind persons and captioned filns or vi deo
cassettes for deaf persons.
(Section 103(b) of the Act; 29 U S.C. 723(b))
"Wor kshop" means a rehabilitation facility, or that part of a
rehabilitation facility, engaged in production or service
operation for the primary purpose of providing gai nfu
enpl oynent as an interimstep in the rehabilitation process for
those who cannot be readily absorbed in the conpetitive |abor
market or during such tine as enpl oynent opportunities for them
in the conpetitive |abor nmarket do not exist.
(Sections 7(11) and 12(c) of the Act; 29 U S.C. 706(11)
and 711(c))
SUBPART B- - STATE PLANS FOR VOCATI ONAL REHABI LI TATI ON SERVI CES
State Plan Content: Administration
SECTI ON 361.2 THE STATE PLAN: GENERAL REQUI REMENTS
(a) Purpose. In order for a State to be eligible for grants

allotnent of funds wunder Title | of the Act, it nust subnit
approvable State plan covering a three-year period and neeting

Federal requirenents. The State plan nust provide for

fi nanci al

participation by the State, or if the State chooses, by the

and local agencies jointly, and nust provide that it wll

effect in all political subdivisions of the State, except
specifically provided in Section 361.11 (Shared funding
adm nistration of special joint projects or progranms) and Section

361.12 (Wiiver of Statew deness).



(b) Form and Content. The State plan nust contain, in the form
prescribed by the Secretary a description of the State's vocationa
rehabilitation program the plans and policies to be followed in
carrying out the programand other information requested by the
Secretary.

The State plan nust consist of:

(1) A part providing detailed conmtnents specified by the Secretary
t hat nust be amended or reaffirnmed every three years; including--

(i) A description of how rehabilitation engi neering
services wll be provided to assist an increasing
nunber of individuals wth handicaps;

(it) A sumary of the results of a conprehensive
Statewi de  assessment of the rehabilitation needs
of individuals wth severe handi caps residi ng
within the State and the State's response to the
assessnent; and

(i1i) An acceptable plan under 34 CFR Part 363.

(2) A part containing a fiscal year programm ng description, based on
the findings of the continuing Statewi de studies (Section 361.17),
the annual evaluation of the effectiveness of the State's
program (Section 361.17) and other pertinent reviews and studies.
Thi s annual progranm ng description nust include:

(i) Changes in policy resulting from the continuing
Statewi de studies and the annual evaluation of the
ef fecti veness of the program

(i1) Estinmates of t he nunber of i ndi vi dual s with
handi caps who wll be served wth funds provided
under the Act;

(iiti) A description of the nethods used to expand and
i nprove services to those individuals who have the
nost severe handi caps, i ncl udi ng i ndi vi dual s
served under 34 CFR Part 363;

(iv) A justification for and description of the order of

sel ection (Section 361.36) of i ndi vi dual s with
handi caps to whom vocational rehabilitation services
will be provided (unless the designated State wunit
assures t hat it is serving al | eligible

i ndi vi dual s with handi caps who appl y);

(v) A description of the outcone and service goals to
be achieved for individuals with handicaps in each
priority category wthin the order of selection in
ef f ect in the State and the time wthin which
these goals may be achieved. These goals must
include those objectives, established by the State
uni t and consi st ent with those  set by the

Secretary in instructions concerning the State
plan that are nmeasurable in terns of service
expansi on or program inprovements in specified

program areas, and that the State wunit plans to
achi eve during a specified period of tine.

(vi) A description of the plans, policies, and nmethods
to be followed to assist in the transition from

educati on to enpl oynent - r el at ed activities,
i ncl udi ng a sumary of t he pr evi ous year's
activities and acconplishnents.

(c) Separate part relating to rehabilitation of the blind. If a

separate State agency for the blind adm nisters or supervises the



(d)

(e)

(f)

The State
no |ater
whi ch t he

(a)

(b)
(c)

(d)

admnistration of that part of the State plan relating to the
rehabilitation of blind individuals, that part of the State plan
must neet all requirenents applicable to a separate State pl an.
Consol idated rehabilitation plan. The State may choose to submt a
consolidated rehabilitation plan which includes the State plan for
vocational rehabilitation services and either the State plan for
i ndependent living rehabilitation services or the State's plan for
its programfor persons with devel opnental disabilities, or both.
If the State's plan for persons with devel opnental disabilities is
i ncluded, the State planning and advisory council for devel oprmenta
disabilities and the agency or agencies admnistering the State's
program for persons with developnental disabilities nmust have
concurred in the submission of the consolidated rehabilitation
pl an. A consolidated rehabilitation plan nust conply, and be
admnistered in accordance with this Act and the Devel opnenta
Disabilities Assistance and Bill of Rights Act, as anended. The
Secretary nmay approve the consolidated rehabilitation plan to serve
as the substitute for the separate plans which would otherw se be
required.

Designation of a new State agency or a new State wunit. Bef ore
designating a new State agency or a new State Unit, the chief
adm nistrative officer of the state agency nust assure the Secretary
inwiting that the vocational rehabilitation programw |l continue
to operate in conformty with the nost recent approved State plan
until a new State plan is submtted. The State agency nust subnit a
new State plan within 90 days follow ng the designation of a new
State agency or a new State unit

Transition to new State agency or State unit. Wwen a new State
agency or a new State unit is designated under paragraph (e) of this
section, the State agency nust turn over to that agency program and
financial records and other pertinent information and resources
necessary for the effective conduct of the vocational rehabilation
program

(Sections 6 and and 101(a) of the Act; 29 U . S.C. 705 and 721(a))
SECTI ON 361.3 STATE PLAN APPROVAL.

pl an nmust be subnitted for approval for each three-year period

than July 1 of the year preceding the first fiscal year for
State plan is submitted

(Section 101(b) of the Act; 29 U S.C 721(b))
SECTI ON 361.4 W THHOLDI NG OF FUNDS.

When withhel d. Paynments under section 111 or 121 of the Act may be
wi thel d, suspended, or limted as provided by section 101(c) of the
Act, when after a reasonable notice and opportunity for hearing has
been given to the State agency, the Comm ssioner finds that:

(1) The State plan has been so changed that it no | onger conforns

with the requirenents of section 101(a) of the Act, or
(2) Inthe administration of the State plan, there is a failure to
conply substantially with any provision of such plan.

Notification of State agency. The State agency is notified of the
deci si on.
Judi cial review The decision to wthold, suspend, or Ilinmt
paynents described in paragraph (a) of this section may be appeal ed
to the U S Court of Appeals for the circuit in which the State is
| ocated, in accordance with section 101(d) of the Act.

Informal discussions. Hearings described in paragraph (a) of this
section are not called until after reasonable effort has been made
to resolve the questions involved by conference and di scussion wth



(a)

(b)

(c)

(d)
(e)

(a)

State officials.
(Sections 101(c)(1) and 101(d) of the Act; 29 U S.C 721(c)(1)
and 721(d))
SECTI ON 361.5 STATE AGENCY FOR ADM NI STRATI ON.

Designation of sole State agency. The State plan nust designate a
State agency as the sole State agency to administer the State plan
or to supervise its admnistration in a political subdivision of the
State by a sole local agency. |In the case of Anmerican Sanmpa, the
State plan nust designate the Governor, in the case of the Trust
Territory of the Pacific Islands, the State plan nust designate the
H gh Comnmi ssi oner
Sol e State agency. The State plan nmust provide that the sole State
agency, except for American Sanba, and the Trust Territory of the
Paci fic Islands, and except for a sole State agency for the blind as
specified in paragraph (c) of this section, nust be:

(1) A State agency prinmarily concerned with vocationa

rehabilitation, or vocational and other rehabilitation of

i ndi vidual s with handi caps. This agency must be an independent

State conm ssion, board, or other agency, which has as its

maj or function vocational rehabilitation, or vocational and

ot her rehabilitation of handi capped individuals. The agency

nmust have the authority, subject to the supervision of the

Ofice of Governor, when appropriate, to define the scope of

the vocational rehabilitation programw thin the provision of

State and Federal law, and to direct its adm nistration w thout

external adm nistrative controls; or
(2) The State agency administering or supervising the

adm nistration of education or vocational education in the

State; or
(3) A State agency which includes at |east two other nmjor

organi zational units, each of which adm nisters one or nore of

the State's major progranms of public education, public health,

public welfare, or |abor.
Sole State agency for the blind. Were the State conm ssion for the
blind or other agency which provi des assistance or services to the
blind is authorized under State law to provide vocationa
rehabilitation services to blind individuals, this agency nmay be
designated as the sole State agency to administer the part of the
pl an under whi ch vocational rehabilitation services are provided for
the blind or to supervise its admnistration in a politica
subdi vision of the State by a sole | ocal agency.
Aut hority. The State plan nust set forth the legal basis for
adm nistration by sole local rehabilitation agencies, if applicable.
Responsi bility for adm nistration. The State plan nust assure that
all decisions affecting eligibility for, the nature and scope of
avail abl e vocational rehabilitation services, and the provision of
these services are made by the State agency through its designated
State wunit, or by a designated vocational rehabilitation unit of a
local agency under the supervision of the designated State wunit.
This responsibility nay not be delegated to any other agency or
i ndi vi dual
(Sections 101(a)(1) and 101(a)(2) of the Act; 29 U S C 721(a)(1)
and 721(a)(2))

SECTI ON 361.6 ORGANI ZATI ON OF THE STATE AGENCY.

Organi zati on. The State plan nust describe the organizationa
structure of the State agency, including a description of
organi zational units, the programs and functions assigned to each



(b)

(c)

(a)

and the relationships anong these units within the State agency.

These descriptions nust be acconpanied by organizational charts

refl ecting:

(1) The relationship of the State agency to the Governor and his or
her office and to other agencies administering nmajor prograns
of public education, public health, public welfare, or |abor of
parallel stature within the State governnment; and

(2) The internal structure of the State agency and the designated
State unit, if applicable. The organizational structure nust
provide for all the vocational rehabilitation functions for
which the State agency is responsible, and for clear lines of
admi ni strative and supervisory authority.

Designated State unit. Were the designated State agency is of the

type specified in Section 361.5(b)(2) or (3), or Section 361.5(c),

the State plan nust assure that the agency (or each agency, where

two agencies are designated), includes a vocational rehabilitation
bureau, division or other organizational unit which

(1) Is primarily concerned with vocational rehabilitation, or
vocational and other rehabilitation of individuals with
handi caps, and is responsible for the adm nistration of the
State agency's vocational rehabilitation program which
i ncludes the determnation of eligibility for; the
determ nation of the nature and scope of; and the the provision
of vocational rehabilitation services under the State plan;

(2) Has a full time director in accordance with Section 361.8; and

(3) Has a staff, all or alnost all of whom are enployed full tine
on the rehabilitation work of the organizational unit.

Locati on of designated State unit.

(1) The State plan must assure that the designated State unit,
specified in paragraph (b) of this section, is |located at an
organi zational |evel and has an organizational status within
the State agency conparable to that of other major
organi zational units of the agency, or in the case of an agency
described in Section 361.5(b)(2), the unit nust be so | ocated
and have that status, or the director of the unit nust be the
executive officer of the State agency.

(2) In the case of a State which has not designated a separate
State agency for the blind as provided for in Section 361.5 the
State may assign responsibility for the part of the plan under
whi ch vocational rehabilitation services are provided to blind
i ndividual s to one organi zational unit of the State agency and
nmay assign responsibility for the rest of the plan to another
organi zational unit of the agency, with the provisions of
paragraphs (b) and (c)(1) of this section applying separately
to each of these units.

(Section 101(a)(2) of the Act; 29 U.S.C. 721(a)(2))
SECTI ON 361. 7 DESI GNATI ON OF SUBSTI TUTE STATE VOCATI ONAL
REHABI LI TATI ON AGENCY

General Provisions.

(1) If the Secretary has withheld all funding froma State under
Section 361.4, designate another agency to substitute for the
State agency in carrying out the State's program of vocationa
rehabilitation services. Funds are considered to be w thheld
when a final admnistrative decision under Section 361.4 is in
effect and funds either are not granted to a State agency or
are granted to the State agency to enable it to operate the
programon a tenporary basis pending the orderly transition of



responsibility to a substitute agency.

(2) Any public agency or nonprofit organization or agency within
the State or any political subdivision of the State may apply
for designation as a substitute agency.

(3) To be eligible for designation as a substitute agency, the
applicant nust subnit a proposal for a substitute State plan
whi ch neets the requirenments of this part.

(4) The substitute State plan covers a three-year period or the
remai ning portion of the period covered by the previously
approved State plan. The Secretary may not make a grant to a
substitute agency until he approves its plan

(b) Proposal submittal. A proposal for submitting a substitute State
plan nust be in the format required by the Secretary.
(c) Factors considered in evaluating proposals. In selecting a

substitute agency, the Secretary considers the follow ng factors:

(1) The program and financial capacity of the applicant agency for
carrying out a program of vocational rehabilitation services,
i ncluding the source of funds to be contributed in order to
mat ch Federal funds

(2) The organizational structure of the applicant agency;

(3) The qualifications to be required of the applicant agency
staff; and

(4) The extent to which the proposed State vocationa
rehabilitation service programis conparable to the program
whi ch had been carried out under the nbst recent previously
approved State plan in the State.

(d) Review of proposals. In selecting a substitute agency, t he
Secretary evaluates the relative nerit of all proposals which are
submitted.

(e) Substitute agency nmatching share. The Secretary shall not make any
paynent to the substitute agency unless it has provided assurances
that it will contribute the sanme proportion of the total amount of
funds as the State woul d have been obligated to contribute if the
State agency were carrying out the vocational rehabilitation service
pr ogr am

(f) State agency re-designation. |If the state agency changes its State
plan or agrees to change its administration of the plan to conply
with Federal requirements, the State agency is redesignated as the
agency to operate the vocational rehabilitation program The State
agency resunmes its operation of the programeither at the end of the
three-year period for which the substitute State plan has been
approved or on any earlier date determ ned by the Secretary after
agreenent by the substitute agency and the State agency.

(Section 101(c)(2) of the Act; 29 U.S.C. 721(c)(2))
SECTI ON 361.8 STATE UNIT DI RECTOR
The State plan nust assure that there will be a full-time director who
directs the State agency specified in Section 361.5(b)(1) or the
designated State unit specified in Section 361.6(b).
(Section 101(a)(2)(A) of the Act; 29 U.S.C. 721(a)(2)(A)
SECTI ON 361.9 LOCAL ADM NI STRATI ON.

(a) Scope of witten agreenment. The State plan nust assure that any
local administration of the plan by a sole |ocal agency is based on
a witten agreenent between the local agency and the designated
State unit with the concurrence of the State agency which:

(1) Indicates that the |local agency will conduct a vocationa
rehabilitation programthrough its designated unit wunder the
supervi sion of the designated State unit in accordance with the



(b)

State plan and in conpliance wth Statewi de  standards
established by the designated State unit;

(2) Assures that the designated unit of the local agency wll be
responsible for carrying out the vocational rehabilitation
programand will neet the requirenents for this unit specified
in Section 361.6(b);

(3) Describes the methods to be followed by the designated State
unit in its supervision of the Ilocal agency's vocationa
rehabilitation program

(4) Indicates the basis on which the designated State uni t
participates financially in its locally admnistered vocationa
rehabilitation prograns;

(5) Indicates whether the local unit will utilize another |oca
public or nonprofit agency in provi di ng vocat i ona
rehabilitation services to individuals with handi caps and the
arrangenents to be nmade; and

(6) Assures that the sole local agency will be responsible through
its designated unit for the administration of the vocationa
rehabilitation programand will enploy staff for carrying out
the vocational rehabilitation programincluding a full-tine
di rector.

Responsi bility of local agency. |If the State plan provides for

local admnistration, it nust assure that the sole local agency is

responsi ble through its designated unit for the adnmnistration of

the program within the political subdivision which it serves. A

separate | ocal agency serving the blind may adm nister that part of

the plan relating to vocational rehabilitation of the blind, under

t he supervision of the designated State unit for the blind.

(Section 101(a)(1)(A) of the Act; 29 U.S.C. 721(a)(1)(A)
SECTI ON 361.10 METHODS OF ADM NI STRATI ON.

The State plan nmust assure that the State agency and the designated State
unit enploy those nethods found necessary by the Secretary for the proper
and efficient administration of the plan, and for <carrying out al

functions

part.

for which the State is responsible under the plan and this

(Section 101(a)(6) of the Act; 29 U S. C 721(a)(6))
SECTION 361.11 SHARED FUNDING AND ADM NI STRATION OF SPECIAL JO NT

(a)

(b)

PRQIECTS OR PROGRAMS
Procedural requirenents. In order to carry out a special joint
pr oj ect or program to provide services to individuals wth
handi caps, the State unit with the concurrence of the State agency
must request the Secretary to authorize it to share funding and
admnistrative responsibility for a joint project or program wth
anot her agency or agencies of the State, or with a l|ocal agency.

The Secretary approves a request for the shared funding and

admnistration of a special joint project or programwhich he had

determned wll nore effectively acconplish the purpose of the Act
and may al so wai ve the provisions of Section 361.2(a) that the State
plan nmust be in effect in all political subdivisions of the State.

Scope of witten agreenent. The State plan nust assure that each

special joint project or programis based on a witten agreenent

whi ch:

(1) Describes the nature and scope of the joint project or program
the services to be provided, the respective roles of each
participating agency in the provision of services and in their
admnistration and the share of the costs to be assumed by
each;



(a)

(b)

(a)

(2) Specifies the period of joint project or program and plans for
anticipated continuation;

(3) Provides a budget showing for each fiscal year the financial
participation by the State unit and each participating agency;

(4) Provides witten assurance that funds will be legally available
for purposes of the joint project or program

(5) Provides that the State unit shall annually evaluate the
ef fectiveness of each project or programw th special attention
to its vocational rehabilitation objectives;

(6) Assures that the State unit and each participating agency will
furnish information and reports required by the Secretary to
determ ne whether the activities are achieving the purposes of
the project or program and warrant continuation; and

(7) Assures that the State unit's portion of the joint project or
programw || conply with applicable requirenents of the Act and
this part.

(Section 101(a)(1)(A) of the Act; 29 U.S.C. 721(a)(1)(A)
SECTI ON 361.12 WAl VER OF STATEW DENESS.

Purpose of waiver. If the State wunit desires to carry out
activities in one or nore political subdivisions through |Ioca
financing in order to pronpte the vocational rehabilitation of
substantially Ilarger nunbers of individuals wth handicaps wth
particular types of disabilities, the State plan nust identify the
types of activities to be carried out in this manner

Procedural requirenments. The State plan nust assure in these cases

that the State unit;

(1) Ontains a witten description of any activity to be carried out
in a particular political subdivision

(2) Ontains witten assurance fromthe political subdivision that
the non-Federal share of funds is available to the State;

(3) Requires that its approval be given to each proposal before the
proposal is put into effect in a political subdivision

(4) Has sole responsibility for adm nistration (or supervision of
locally admini stered vocational rehabilitation prograns if the
vocational rehabilitation programis admnistered by |oca
agencies) of the programin a particular local politica
subdivision in accordance with Section 361.6, except to the
extent that funding and administrative responsibility is shared
with respect to a joint programunder Section 361.12.

(5) Assures that all requirenments of the State plan apply to these
activities, except the requirenent that the program be in
effect in all political subdivision of the State, and except
that the provision of Section 361.78 may be applicable for
Federal financial participation in expenditures for carrying
out these activities; and

(6) Furnishes other information and reports required by the
Secretary.

(Section 101(a)(4) of the Act; 29 U.S.C. 721(a)(4))
SECTI ON 361. 13 COOPERATI VE PROGRAMS | NVOLVI NG FUNDS FROM
OTHER PUBLI C AGENCI ES

Scope of witten agreenent. The State plan nust assure that, when
the State's share of the cost of acooperative programfor providing
or admi nistering vocational rehabilitation services is nade
available in whole or in part by a State or local public agency
other than the designated State unit, the cooperative program is
based on a witten agreenent which

(1) Describes programgoals and the activities to be undertaken to



(b)

(a)

(b)

achi eve these goal s;

(2) Assures only individuals eligible for vocational rehabilitation
services wll be served;

(3) Assures that the vocational rehabilitation services are not
servi ces of the cooperating agency to which the individual with
handi caps, would be entitled if he were not an applicant or
client of the designated State unit and represent new services
or new patterns of services of the cooperating agency.

(4) Provides for an annual budget;

(5) Provides that expenditures for vocational rehabilitation
services and the administration of these services will be under
the direct control and at the discretion of the designated
State unit.

(6) Assures that the costs of admi nistrative activities are not
costs which are attributable to the general expense of the
State or locality in carrying out the adm nistrative functions
of the State or |ocal governnent;

Annual review The State unit nmust revi ew each cooperative program

annually to determine its effectiveness and to assure that it is

being operated in conpliance with the requirenents of the witten

agr eenent .

Section 101(a)(1)(A) of the Act; 29 U.S.C. 721(a)(1)(A]
SECTI ON 361. 14 STAFFI NG OF THE STATE S
VOCATI ONAL REHABI LI TATI ON PROGRAM

General staffing requirement. The State plan nust assure that staff
in sufficient nunber and wth appropriate qual i fications is
available to carry out all functions required under this part,
including program planning and evaluation, staff devel opnent,
rehabilitation facility developnent and utilization, nedi ca
consul tation, and rehabilitation counseling services for individuals
with severe handi caps.
Speci al conmuni cation need staffing. The State plan must further
assure that the designated State unit includes on its staff or makes
avail abl e personnel able to communicate in the native | anguages of
applicants for service and State unit clients with limted English-
speaking ability fromethnic groups which represent substantia
segnments of the population of the State. The State plan nust
assure that the State unit includes on its staff or arranges to have
available individuals able to communicate wth applicants for
service and State unit clients individuals who rely on special nodes
of communi cations such as manual conmuni cation, tactile, oral, and
non-ver bal comuni cati on devi ces.

(Section 101(a)(7) of the Act; 29 U.S.C. 721(a)(7))

SECTI ON 361.15  AFFI RVATI VE ACTI ON PLAN
FOR I NDI VI DUALS W TH HANDI CAPS.

[ Reserved]

The State plan nust also assure that the State unit devel ops and

implements a plan to take affirmative action to enploy and advance

in enmploynment qualified individuals with handicaps. This plan nust
provide for specific action steps, tinetables, and conplaint and
enf orcenent procedures necessary to assure affirmative action

(Sections 101(a)(6) and 101(a)(7) of the Act; 29 U S.C. 721(a)(6)

and 721(a)(7))

SECTI ON 361.16 STAFF DEVELOPMENT.

The State plan nmust assure that there is a programof staff devel opnent
for all classes of positions which are involved in the adm nistration and

operation

of the State's vocational rehabilitation program The staff



devel opnent program nust include, as a m ninum

(a)

(b)
(c)

A systematic determination of training needs to inprove staff
ef fectiveness and a systemfor evaluating the effectiveness of the
training activities provided:

An orientation programfor new staff; and

An operating plan for providing training opportunities for all
classes of positions consistent with the determ nation of training
needs.

(Section 101(a)(7) of the Act; 29 U.S.C. 721(a)(7))

(a)

(b)

(c)

(a)

SECTI ON 361.17 STATE STUDI ES AND EVALUATI ONS

General provisions. The State plan nust assure that the State wunit
conducts continuing Statew de studies of the needs of individuals
with handicaps within the State, including a full needs assessnent
for serving individuals with severe handi caps; the State's need for
rehabilitation facilities, and the nethods by which these needs nmay
be nost effectively net.

Scope of Statew de studies. The continuing Statew de studies nust--

(1) Determine the relative needs for vocational rehabilitation
services of different significant segnents of the popul ation of
i ndividuals wth handicaps, including utilizing data provided
by State special education agencies under section 618(b)(3) of
t he Education of the Handi capped Act, with special reference to
the need for expanding services to individuals with the nost
sever e handi caps;

(2) Review a broad variety of neans and nethods to provide, expand,
and inprove vocational rehabilitation services in order to
det ermi ne whi ch means and nethods are the nost effective;

(3) Review the appropriateness of the criteria used by the
desi gnat ed State wunit in determning individuals to be
ineligible for vocational rehabilitation services;

(4) Determine the capacity and condition of rehabilitation
facilities and rehabilitation facility services wthin the
State and identify ways in which the overall effectiveness of
rehabilitation facility services within the State night be
i mproved; and

(5) Oherwise contribute to the orderly and effective devel opnent
of vocational rehabilitation services and rehabilitation
facilities within the State

Annual eval uati on. The State plan nmust assure that the State

conduct s an evaluation of the effectiveness of the State's

vocational rehabilitation programin achieving service goals and
priorities, as established in the plan. This evaluation nust
neasure the adequacy of State wunit performance in provi di ng
vocational rehabilitation services especially to those individuals
with the nost severe handi caps and nust be conducted according to
the general standards for evaluation devel oped by the Secretary.

Fi ndi ngs derived fromthe annual eval uation nust be reflected in the

State plan, its anmendnents and in the devel opnent of plans and

policies for the provision of vocational rehabilitation services

ei t her directly by the State wunit or wthin rehabilitation
facilities.

(Section 101(a)(15) and (a)(19) of the Act; 29 US. C. 721(a)(15)

and (a)(19))

SECTI ON 361.18 STATE PLAN AND OTHER
POLI CY DEVELOPMENT CONSULTATI ON
Public participation in State plan devel opnent.
(1) The State plan must assure that the State unit conducts public



neetings throughout the State, after appropriate and sufficient
noti ce, to allow interested groups, organi zati ons and
i ndi vidual s an opportunity to conment on the State plan and to
participate in the forrmulation of policies governing the
provision of vocational rehabilitation services wthin the
State.

(2) The State plan must include a summary of the public coments
and the State unit's response to those coments.

(3) The State plan nust further assure that the State wunit
establishes and maintains a witten description of procedures
used to obtain and consider views on State plan devel opnent and
pol i cy devel opnent and i npl ementati on

(b) Consultation with Indian tribes. The State plan must further assure
that, as appropriate, the State unit actively consults in the
devel opnent of the State plan with those Indian tribes and triba
organi zations and native Hawaiian organizations that represent
significant nunmbers of individuals with handicaps within the state.

(c) Oher consultations.

(1) The State plan nmust further assure that the State wunit seeks
and takes into account, in connections with matters of genera

policy devel opnent and inplenentation ari sing in the
adm nistration of State plan, the views of--
(i) Current or f or mer clients of

vocational rehabilitation services or, as appropriate,
the parents, guardian, or other representatives;
(i1) Providers of vocational rehabilitation services;
and
(iti) Ohers interested in vocational rehabilitation
(2) Matters of general policy developnent and inplenmentation
include, but are not linted to--
(i) Program pl anni ng, devel opnent, and eval uation
(ii) Devel opment of |egislative and budgetary proposals;
(iii) Assessing research and services proposals;
(iv) Affirmative action for enploynent of qualified
i ndi vi dual s with handi caps; and
(v) Devel opnent of procedures for review of rehabilitation
counsel or or coordi nator determ nations.

(d) Public access. The State plan nust further assure the State wunit
will make available to the public for review and inspection, a
report of activities undertaken in the area of State plan and policy
devel opnent as well as a summary of coments submitted at the
schedul ed public neetings and the State unit's response to these
comment s.

(Sections 101(a)(18) and 101(a)(23) of the Act; 29 U S.C 721(a)(18)
and 721(a)(23))
SECTI ON 361.19 COOPERATI ON W TH OTHER PUBLI C AGENCI ES

(a) General provisions. The State plan nust assure that, wher e
appropriate, the State wunit enters into cooperative arrangenents
or cooperative agreenents wth, and utilizes the services and
facilities of, the State and |ocal agencies admnistering the
State's social services and financial assistance prograns; other
progranms for individuals wth handicaps such as the State's
devel opnental disabilities program veterans' prograns, health and

nent al health progranms, education prograns, i ncl udi ng adul t
education, higher education, special education and vocationa
educati on progranms, workers' conpensation pr ogr amns, nanpower

pr ogr ans and public enploynent offices; the Social Security



Adm nistration; the Ofice of Wrkers' Conpensation Prograns of

Departrment of Labor, the Veterans' Administration; and ot her
Federal, State and |ocal public agencies providing services related

to the rehabilitation of handi capped individual s.

(b) Coordination with education prograns. The State plan nust
assure that specific arrangenents or agreenents are nade for
coordination of services for any individual who is eligible

vocational rehabilitation services and is also eligible for services

under Part B of the Education of Handi capped Children Act or
Vocati onal Education Act.
(c) Coordination with veterans' prograns. The State plan nust

assure that there will be nmaxi mum coordi nati on and consultation with

programs relating to the rehabilitation of disabled veterans.

(d) Reciprocal referral services with separate agency for the blind.
Where there is a separate State unit for the blind, the two State

units nust establish reciprocal referral services, wutilize

other's services and facilities to the extent feasible, jointly plan

activities to inprove services to the individuals w th handi caps

the State, and otherwise cooperate to provide nore effective

servi ces.
(Section 101(a)(11) of the Act; 29 U S.C 721(a)(11))

SECTI ON 361. 20 ESTABLI SHVENT AND MAI NTENANCE OF | NFORNMATI ON AND

REFERRAL RESOURCES.

(a) General Provisions. The State plan nust assure the establishnment

and rmaintenance of information and referral prograns adequate

ensure that individuals with handicaps within the State are given
accurate informati on about State vocational rehabilitation services
and i ndependent living services, vocational rehabilitation services
available from other agencies, organizations, and rehabilitation
facilities, and, to the extent possible, other Federal and State

services and prograns that assist individuals, including client
assi stance programs. The State plan nmust also assure that the State
unit wll refer individuals with handicaps to other appropriate

Federal and State prograns that mght be of benefit to them

State plan nust further assure that the State unit wll utilize

existing information and referral systens in the State to
greatest extent possible.
(b) Special information and referral resources. The State plan

further assure that, to the greatest extent possible, infornmation
and referral services utilize interpreters for the deaf, existing
t el econmuni cation systens, specialized nmedia systens for handi capped

per sons and special materials for blind i ndi vi dual s,
i ndi vi dual s, and deaf-blind individuals, as needed.
(Section 101(a)(22) of the Act; 29 U S.C 721(a)(22))
SECTI ON 361.21 STATE PLAN FOR REHABI LI TATI ON FACI LI TI ES

The State plan nust assure that the designated State unit naintains a
State rehabilitation facilities plan which includes an inventory of
rehabilitation facilities and rehabilitation facility services available
within the State and a description of the utilization patterns of the
facilities and their utilization potential. The inventory nust also
i nclude a determ nation of needs for new, expanded or otherw se nodified
rehabilitation facilities, or rehabilitation facility services and a
prioritized list of facility projects necessary to achieve short-range
State unit goals. The State plan nust also assure that the inventory of
facilities is developed with the active participation of a representative
group of providers and recipients of vocational rehabilitation services
and is available to the public for review and inspection.



(Section 101(a)(15) of the Act; 29 U S.C 721(a)(15))

SECTI ON 361. 22 UTI LI ZATI ON OF REHABI LI TATI ON FACI LI Tl ES
The State plan nust assure that the designated State wunit utilizes
existing rehabilitation facilities to the maximum extent feasible to
provide vocational rehabilitation services to individuals with handicaps
in accordance wth the State plan for rehabilitation facilities under
Section 361.21. The State plan nmust describe the nmethods used to ensure
appropriate use of these facilities and nust provide for appropriate
neans for entering into agreements with the operators of these facilities
for the provision of vocational rehabilitation services.

(Sections 101(a)(12) and (a)(15) of the Act; 29 U.S.C. 721(a)(1l2)
and (a)(15))

SECTI ON 361. 23 REPORTS.
The State plan nmust assure that the State agency or the designated State
unit, as appropriate, submts reports in the formand detail and at the
tinme required by the Secretary, including reports required under specia
evaluation studies, The State agency or the designated State wunit, as
appropriate nust also conply with any requirenents necessary to assure
the correctness and verification of reports.
(Section 101(a)(10) of the Act; 29 U S.C 721(a)(10))

SECTI ON 361. 24 GENERAL ADM NI STRATI VE AND FI SCAL REQUI REMENTS

(a) General provisions. The State plan nmust assure that the State
agency and the designated State unit adopt policies and nethods
perti nent to the fiscal admnistration and control of t he

vocational rehabilitation program including sources of funds,
i ncurrence and paynent of obligations, disbursenments, accounting,
and auditing. The State plan nust assure that the State agency and
the designated State unit maintain accounts and supporting docunents
necessary for an accurate and expeditious determ nation at any tine
of the status of Federal grants, including the disposition of nonies
received and the nature and anount of charges clai med agai nst these
grants.

(b) Awards nmde by State agency. The State plan nust assure that the
State agency or the designated State unit, as appropriate adopt
policies and nethods necessary to assure sound adnministration and
control of funds awarded by the State agency or the State unit to
any public or other nonprofit agency or organization to carry out
a program of vocational rehabilitation services.

(c) Applicability of 34 CFR Part 74. The provision of 34 CFR Part 74
establ i shing uniform administrative requirenents and cost
principles, apply to all grants made under this part except for the
requi renent concerning in-kind contributions under Subpart G of 34

CFR Part 74.
(d) Applicability of Department of Health and Hurman Servi ces
regul ati ons. Several Departnent of Health and Human Services

regul ations apply under this part. These include:
45 CFR Part 19 - Limtations on Paynment or Rei nbursenent for
Drugs
45 CFR Part 46 - Protection of human subjects
45 CFR Part 75 - Informal grant appeal s procedures
(I'ndirect cost rates and other cost allocations)
(Sections 11 and 12(c) of the Act; 29 U.S.C. 710 and 711(c))
SECTI ON 361.25 STATE- | MPOCSED REQUI REMENTS.

The designated State unit shall identify as a State-inposed requirenent
any State rule or policy relating to its adm nistration or operation of
pr ogr ans under the Act, including any rule or policy based on

interpretation of any Federal l|aw, regulation, or guideline.



[Authority: Section 17 of the Act; 29 U S. C 716]
State Plan Content: Provision and Scope of Service
SECTI ON 361. 30 PROCESSI NG REFERRALS AND APPLI CATI ONS

The State plan nust assure that the State unit establishes and nmaintains
witten standards and procedures to assure expeditious and equitable
handling of referrals and applications for vocational rehabilitation
servi ces.
(Section 101(a)(6) of the Act; 29 U S. C 721(a)(6))

SECTION 361.31 ELIGEBILITY FOR VOCATI ONAL REHABI LI TATI ON SERVI CES.

(a) General provisions.

(1) The State plan nust assure that eligibility requirenments are
applied by the designated State unit without regard to sex,
race, age, creed, color, or national origin of the individua
applying for service. The State plan nust also assure that no
group of individuals is excluded or found ineligible solely on
the basis of type of disability. Wth respect to age, the

State plan nust assure that no upper or lower age limt is
established which will, in and of itself, result in a finding
of ineligibility for any individual wth handicaps who

ot herwi se neets the basic eligibility requirenents specified in
paragraph (b) of this section

(2) The State plan nust assure that no residence requirenent,
durational or other, is inposed which excludes from services
any individual who is present in the State.

(b) Basic conditions. The State plan must assure that eligibility is
based only upon:

(1) The presence of a physical or mental disability which for the
i ndi vi dual constitutes or results in a substantial handicap to
enpl oynent; and

(2) A reasonable expectation that vocat i onal rehabilitation
services may benefit the individual in terns of enployability.

(c) Interim determination of eligibility. The State plan may provide
for wvocational rehabilitation services to be initiated for an

i ndi vidual on the basis of an interimdetermnation of eligibility.

If the State chooses this approach, it nust identify the criteria

established for making an interimdetermnation of eligibility, the

procedures to be followed, the services which may be provided, and
the period, not to exceed 90 days, during which services my be
provided until a final determination of eligibility is nade.
(Sections 7(7)(A), 12(c), 101(a)(6) and 101(a)(14) of the
Act; 29 U S.C 706(7)(A), 711(c), 721(a)(6), and 721(a)(14)
SECTI ON 361.32 EVALUATION OF VOCATIONAL  REHABI LI TATI ON
POTENTI AL:  PRELI M NARY DI AGNOSTI OC STUDY.

(a) Basic conditions. The State plan nust assure that, in order to
determne whether any individual is eligible for vocat i ona
rehabilitation services, there is a prelimnary diagnostic study to
det er mi ne:

(1) Wether the individual has a physical or nmental disability
which for that individual constitutes or results in a
substanti al handicap to enpl oynent; and

(2) Wether vocational rehabilitation services may reasonably be
expected to benefit the individual in terns of enployability,
or whether an extended eval uation of vocational rehabilitation
potential is necessary to make this determ nation.

(b) Scope of diagnostic study. The State plan nmust assure that the
prelimnary di agnosti ¢ study includes exam nations and diagnostic
studies to nake the determ nations specified in paragraph (a) of



(c)

(a)

(b)

(a)

(b)

(c)

this section. In all cases, the evaluation places primary enphasis
upon determining the individual's potential for achieving a
vocat i onal goal

Specific evaluations. The State plan nust also assure that the
prelimnary diagnostic study includes an appraisal of the current
general health status of the individual based, to the maxi num extent
possi ble, on available nedical information, and, as appropriate,
eval uations by qualified personnel of the potential to benefit from
rehabilitation engineering services. The State plan nust further

assure that in all cases of mental or enotional disorder, an
exam nation is provided by a physician skilled in the diagnosis and
treatnent of such disorders, or by a psychologist |licensed or
certified in accordance with State laws and regul ations, in those

States where Ilaws and regul ations pertaining to the practice of
psychol ogy have been establi shed.

(Sections 7(5) and 103(a)(1) of the Act; 29 US C 706(5) and
723(a) (1))

SECTI ON 361.33 EVALUATION OF VOCATIONAL  REHABI LI TATI ON
POTENTI AL: THOROUGH DI AGNOSTI C STUDY.

General provision. The State plan nmust assure that, as appropriate
in each case, when an individual's eligibility for vocationa
rehabilitation services has been deternmined, there is a thorough
di agnostic study to determne the nature and scope of services

needed by the individual. This study consists of a conprehensive
eval uation of pertinent nedical, psychol ogi cal , vocat i onal
educational, recreational, and other factors relating to the

i ndi vidual's handi cap to enpl oynent and rehabilitation needs.
Scope of thorough diagnostic study. The thorough diagnostic study
includes in all cases to the degree needed, an appraisal of the

i ndi vi dual 's enpl oyabi lity, personality, intelligence | evel ,
educational achi evement, work experience, personal, vocational, and
soci al adjustnent, enploynent opportunities, and other pertinent
data helpful in determning the nature and scope of services
needed. The study also, includes, as appropriate for each
i ndividual, an appraisal of the individual's patterns of work
behavior, ability to acquire occupational skill and capacity for
successf ul job performance, and the need for rehabilitation

engi neering services.

(Section 7(5) of the Act; 29 U S.C. 706(5))

SECTI ON 361. 34 EXTENDED EVALUATI ON TO DETERM NE
VOCATI ONAL REHABI LI TATI ON POTENTI AL

Basic conditions. The State plan nust assure that the furnishing of

vocational rehabilitation services under an extended evaluation to

determi ne vocational rehabilitation potential is based only upon:

(1) The presence of a physical or mental disability which for the
i ndi vi dual constitutes or results in a substantial handicap to
enpl oynent; and

(2) An inability to make a determination that vocat i ona
rehabilitation services might benefit the individual in terns
of enployability wunless there is an extended evaluation to
determ ne vocational rehabilitation potential

Duration and scope of services. Vocational rehabilitation services

necessary for determ nation of rehabilitation potential, including

those provided within a thorough diagnostic study, may be provided
to an individual with handicaps for a total period not |onger than

18 nont hs.

Q her conditions.



(d)

(e)

(a)

(b)

(c)

(1) The extended evaluation period begins on the date of
certification for ext ended eval uation to det er m ne
rehabilitation potential required in Section 361.35(b). Oly
one 18 nonth maximum period is permtted during the time that
the case is open. |If a case has been closed because of a
determi nation that the individual's needs have changed, the
case may be re-opened and a subsequent eval uation of vocationa
rehabilitation potential may be carried out.

(2) Vocational rehabilitation services, authorized after t he
expiration of extended evaluation period, are provided only if
the certification of eligibility required in Section 361.35(a)
has been executed by an appropriate State unit staff nenber.

Revi ew. The State plan nmust assure a thorough assessnent of the

individual's progress as frequently as necessary but at |east once

every 90 days during the extended -evaluation period. Thi s

assessnent includes periodic reports fromthe facility, or person

providing the services, to deternmine the results of the services and
to determ ne whether the individual may be determined to be eligible
or ineligible.

Term nation. The State plan nust assure that at any tinme before the

end of an 18-nmonth extended evaluation period, the extended

eval uation nmust be term nated when

(1) The individual is found eligible for vocational rehabilitation
services since there is a reasonable assurance that the
i ndi vi dual can be expected to benefit in terns of enployability
fromvocational rehabilitation services; or

(2) The individual is found ineligible for any addi ti ona
vocational rehabilitation services since it has been deternined
on the basis of clear evidence that the individual cannot be
expected to benefit in terms of enployability from vocationa

rehabilitation services. In this case, t he procedur es
described in Section 361.40(d) are to be followed and the
i ndi vi dual is referred for services under the State's
i ndependent living rehabilitation programunder Part 1363 of

this chapter.
(Section 7(5) of the Act; 29 U S.C. 706(5))
SECTI ON 361.35 CERTI FI CATION: ELI G BILITY;
EXTENDED EVALUATI ON TO DETERM NE VOCATI ONAL REHABI LI TATI ON
POTENTI AL; | NELIGBILITY

Certification of eligibility. The State plan nust assure that,
before or at the sane tinme that the State wunit accepts an
i ndividual wth handicaps for vocational rehabilitation services,
there must be a certification that the individual has net the basic
eligibility requirements specified in Section 361.31(b). The State
plan nust further assure that the certification of eligibility is
dated and signed by an appropriate State unit staff menber.
Certification for extended evaluation to determine vocationa
rehabilitation potential. The State plan nust assure that before,
and as a basis for providing an extended evaluation to determ ne
vocational rehabilitation potential, there nust be a certification
that the individual has net the requirenents in Section 361.34(a).
The State plan nust further assure that the certification is dated
and signed by an appropriate State unit staff nenber.
Certification of ineligibility.
(1) The State plan nust assure that, whenever the State unit

determ nes on the basis of clear evidence that an applicant or

recipient of vocational rehabilitation is ineligible for



(d)

(e)

(a)

(b)

(c)

services, there nmust be a certification dated and signed by an
appropriate designated State unit staff nenber.

(2) The State plan nust further assure that the certification
i ndicates the reason for the ineligibility determnation and is
nmade only after full consultation with the individual or, as
appropriate, the individual's parent, guardian, or ot her
representative, or after giving a clear opportunity for this
consul tation. The designated State wunit notifies t he
individual in witing of the action taken and inforns the
i ndividual of the individual's rights and the neans by which
t he i ndi vi dual nmay express and seek remedy for any
di ssati sfaction, including the procedures for review of
rehabilitation counselor or coordinator determ nations under
Secti on 361. 48. The individual is provided a detailed
explanation of the availability of the resources wthin a
client assistance project established under Section 112 of the
Act, and referral is made to other agencies and facilities,
including when appropriate, the State's independent |iving
rehabilitation programunder Part 365.

Review of ineligibility determnation. The State plan nust further
assure that when an applicant for vocational rehabilitation services
has been determ ned on the basis of the prelimnary diagnostic study
to be ineligible because of a finding that the individual cannot be
expected to achieve a vocational goal , t he ineligibility
determination wll be reviewed within 12 nmonths. This review need
not be conducted in situations where the individual has refused it,
the individual is no |longer present in the State, the individual's
wher eabouts are unknown, or the individual's nmedical condition is
rapi dly progressive or termnal
Closure wthout eligibility determnation. The State plan nust
provide that the State wunit may close a case wthout any
determ nation of eligibility when an applicant is unavail able during
an extended period of time to conplete an eval uation of vocationa
rehabilitation potential and the State unit has made repeated effort
to contact the individual and to encourage the i ndi vidual's
participation.

(Sections 12(c) and 101(a)(6) of the Act; 29 U S C. 711(c) and

721(a)(6))
SECTI ON 361. 36 ORDER OF SELECTI ON FOR SERVI CES

General provisions. The State plan nust include and explain the

justification for the order to be followed in selecting individuals

wi th handi caps to be provided vocational rehabilitation if services
cannot be provided to all eligible individuals who apply.

Priority for individuals with severe handi caps. The State plan nust

assure that those individuals with the nost serve handicaps are

selected for service before other individuals w th handi caps.

Di sabled public safety officers. The State plan nust also assure

that special consideration will be given to those individuals wth

handi caps whose handi capping condition arose from a disability
sustained in the line of duty while performng as public safety
officer and the imedi ate cause of such disability was a crimna
act, apparent crimnal act, or a hazardous condition resulting
directly from the officer's performance of duties in di rect
connection wth the enforcenment, execution, and administration of
law or fire prevention, firefighting, or related public safety
activities.

(Section 101(a)(5)(A) of the Act; 29 U.S.C. 721(a)(5)(A)



SECTION 361.37 SERVICES TO A VIL EMPLOYEES OF THE UNI TED STATES

The State plan nust assure that vocational rehabilitation services are
available to civil enployees of the U S. Government who are disabled in
line of duty, wunder the sanme terns and conditions applied to other
i ndi vi dual s wi th handi caps.

(Sections 101(a)(13)(A) of the Act; U S.C 721(a)(13)(A)

SECTI ON 361.38 SERVI CES TO HANDI CAPPED AMERI CAN | NDI ANS.
The State plan nust assure that vocational rehabilitation services are
provided to Anerican |Indians with handicaps residing in the State to the
sane extent that these services are provided to other significant groups
of the State's handicapped population. The State plan nust further
assure that the designated State unit continues to provide vocationa
rehabilitation servi ces, i ncl udi ng, as appropri ate, servi ces
traditionally used by Indian tribes, to Anerican Indians with handi caps
on reservations eligible for services by a special tribal program under
Section 130 of the Act.

(Section 101(a)(20) and 130 of the Act; 29 U s.C

721(a) (20) and 750)

SECTI ON 361.39 THE CASE RECORD FOR THE | NDI VI DUAL.
The State plan nust assure that the designated State unit maintains for
each applicant for, and recipient of, vocational rehabilitation services
a case record which includes, to the extent pertinent, the follow ng
i nformation:

(a) Docunentation concerning the prelimnary diagnostic study supporting
the determnation of eligibility, the need for an ext ended

eval uation of vocational rehabilitation potential, and,

as

appropriate, docunentation concerning the thorough diagnostic study
supporting the nature and scope of vocational rehabilitation

services to be provided

(b) In the case of an individual who has applied for vocationa
rehabilitation services and has been deternmined to be ineligible,
docunmentation specifying the reasons for t he ineligibility
det erm nati on, and noti ng a review of t he ineligibility

determ nation carried out not |later than twelve nonths after
det erm nati on was nade;

t he

(c) Docunentation supporting any determnation that the individual's

handi caps are severe;
(d) Docunentation as to periodic assessnent of the individual during
extended eval uation of vocational rehabilitation potential;

an

(e) An individualized witten rehabilitation programas devel oped under
Section 361.40 and Section 361.41 and any amendnments to the program

(f) In the event that physical and nental restoration services
provided, docunentation supporting the determnation that

are
t he

clinical status of the individual with handicaps is stable or slowy
progressive unless the individual is being provided an ext ended

eval uation of rehabilitation potenti al

(g) Docunentation supporting any decision to provide services to fanmly

nenbers;

(h) Documentation relating to the participation by the individuals
handi caps in the cost of any vocational rehabilitation services
the State unit elects to condition the provision of services on
financi al need of the individual

(i) Docunmentation relating to the eligibility of the individual for
simlar benefits, and the use of any sinmilar benefits;

(j) Documentation that the individual has been advised of
confidentiality of all information pertaining to his case,

w th

i f
t he

any

t he
and

docunent ati on and ot her material concerning any information rel eased



(k)

(1)

(m

(n)

(a)

(b)

(c)

(d)

about the individual with handicaps with his or her witten consent;
Docunentation as to the reason for closing the case including the
i ndi vidual 's enpl oynent stat us and, if determned to be
rehabilitated, the basis on which the enploynment was determned to
be suitabl e;

Docunentation of any plans to provi de post-enpl oynent services after
t he enpl oynment obj ective has been achi eved, the basis on which these
pl ans were devel oped, and a description of the services provided and
t he out comes achi eved,;

Docunentation concerning any action and decision involving the
request by the i ndi vidual wth handi caps for review of
rehabilitation counsel or or coordinator determ nations under Section
361.48; and

In the case of an individual who has been provided vocationa
rehabilitation services under an individualized witten program but
who has been determined after the initiation of these services to be
no |onger capable of achieving a vocational goal, docunentation of
any reviews of this determination in accordance wth Section
361.40(d) .

(Sections 101(a)(6) and 101(a)(9) of the Act; 29 U S C  721(a)(6)
and 721(a)(9))

SECTI ON 361.40 THE | NDI VI DUALI ZED WRI TTEN REHABI LI TATI ON PROGRAM

PROCEDURES

Gener al Pr ovi si ons. The State plan nust assure that an
i ndividualized witten rehabilitation program is initiated and
periodically wupdated for each eligible individual and for each
i ndi vi dual being provided services under an extended evaluation to
determ ne rehabilitation potential. The State plan nust al so assure
that vocational rehabilitation services are provided in accordance
with the witten program The individualized witten rehabilitation
program nmnust be devel oped jointly by the vocational rehabilitation
counsel or or coordi nator and the individual with handicaps or, as
appropriate, that individual and a parent, guardian or other
representative, including other suitable professional and i nforned
advi sors. The State wunit nmust provide a copy of the witten
program and any anmendnents to the individual with handicaps or, as
appropriate, that individual and a parent, guardian, or other
representative and must advise each individual with handicaps, or
that individual's representative of all State unit procedures and
requi renents affecting the devel opnent and review of individualized
witten rehabilitation prograns.

Initiation of program The individualized witten rehabilitation
program nust be initiated after certification of eligibility under
Section 361.35(a) or certification for extended evaluation to
determ ne rehabilitation potential under Section 361.35(b).

Revi ew. The State nust assure that the individualized witten
program will be reviewed as often as necessary but at least on an
annual basis. Each individual with handi caps, or, as appropriate,
that individual's parent, guardian or other representative nmust be
given an opportunity to review the program and, if necessary,
jointly redevelop and agree to its ternmns.

Review of ineligibility determnation. The State plan nmust assure
that if services are to be termnated under a witten program
because of a determination that the individual with handicaps is not
capabl e of achieving a vocational goal and is therefore no |[|onger
eligible, or if in the case of an individual wth handi caps who has
been provided services under an extended evaluation of vocationa



(a)

rehabilitation potential, services are to be term nated because of a
determination that the individual cannot be deternmined to be
eligible, the followi ng conditions and procedures will be net or
carried out.

(1) This decision is nmade only with the full participation of the
i ndi vi dual or, as appropriate, the individual's par ent,
guardi an, or other representative, unless the individual has
refused to participate, the individual is no longer present in
the State or his or her whereabouts are unknown, or his or her
nedi cal condition is rapidly progressive or terminal. Wen the
full participation of the individual or a representative of the
i ndi vi dual has been secured in nmaking the decision, the views
of the individual are recorded in the individualized witten
rehabilitation program

(2) The rationale for the ineligibility decision is recorded as an
amendnent to the individualized witten rehabilitation program
certifying that the provision of vocational rehabilitation
servi ces has denonstrated that the individual is not capable of

achi evi ng a vocational goal, and a certification of
ineligibility under Section 361.35(c) is then executed; and

(3) There will be a periodic review, at least annually, of the
ineligibility decision in which the individual is gi ven

opportunity for full consultation in the reconsideration of the
deci sion, except in situations where a periodic review wuld be
precluded because the individual has refused services or has
refused periodic review, the individual is no |longer present in
the State, the individual's whereabouts are unknown,or the
individual's nedical condition is rapidly progressive or
term nal . The first review of the ineligibility decision is
initiated by the State unit. Any subsequent reviews, however,
are undertaken at the request of the individual

(Sections 101(a)(9) and 102 of the Act; 29 U S . C 721(a)(9)

and 722)
SECTI ON 361.41 THE | NDI VI DUALI ZED WRI TTEN REHABI LI TATI ON PROGRAM
CONTENT.
Scope  of content. The State plan must assure that each

individualized witten rehabilitation program is based on a
determ nation of enployability designed to achieve the vocationa
obj ective of the individual and is devel oped through assessnents of
t he i ndividual's particul ar rehabilitation needs. Each
i ndividualized witten rehabilitation program nust, as appropriate,
i nclude, but not be limted to, statements concerning--

(1) The basis on which a determnation of eligibility has been
made, or the basis on which a determ nation has been nmade that
an extended evaluation of vocational rehabilitation potential
is necessary to make a determination of eligibility;

(2) The long range and internmediate rehabilitation objectives
established for the individual; based on an assessnent
det erm ned t hrough an eval uation of rehabilitation potential

(3) The specific rehabilitation services to be provided to achieve
the established rehabilitation objectives i ncl udi ng, if
appropriate, rehabilitation engineering services;

(4) An assessnent of the expected need for post - enpl oynent
servi ces;

(5) The projected dates for the initiation of each vocationa
rehabilitation service, and the anticipated duration of each
servi ce;



(b)

(c)

(6) A procedure and schedule for periodic review and eval uati on of
progress toward achieving rehabilitation objectives based upon
objective criteria, and a record of these reviews and
eval uati ons;

(7) A reassessnent, prior to case closure, of the need for post-
enpl oynent servi ces;

(8) The views of the individual wth handi caps, or as appropriate,
t hat i ndi vi dual and a parent, guar di an, or ot her
representative, including other suitable professional and
i nf ormed advisors concerning the individual's goals and
objectives and the vocational rehabilitation services being
provi ded;

(9) The ternms and conditions for the provision of vocationa
rehabilitation services including responsibilities of t he
i ndividual wth handicaps in inplenenting the individualized
witten rehabilitation program the extent of client
participation in the cost of services if any, and the extent to
whi ch comparable services and benefits are available to the
i ndi vi dual under any ot her prograns;

(10) An assurance that the individual wth handicaps has been
informed of that individual's rights and the nmeans by which the
i ndi vi dual may express and seek remedy for any dissatisfaction,
i ncl udi ng the opportunity for review of rehabilitation
counsel or or coordi nator determ nati ons under Section 361.48;

(11) An assurance that the individual wth handicaps has been
provided a description of the availability of a client
assi stance program established under Section 112 of the Act;

(12) The basis on which the individual has been determined to be
rehabilitated under Section 361.43; and

(13) The plans for the provision of post-enploynent services after a
suitable enploynent goal has been achieved and the basis on
which those plans are developed; and, if appropriate for
individuals wth severe handicaps, a statenent of how these
services wll be provided or arranged through cooperative
agreenments with other service providers

Support ed enpl oynent pl acenents. Each individualized witten

rehabilitation program nust also contain, for individuals wth

severe handicaps for whoma vocational objective of supported
enpl oynent has been deternmined to be appropriate--

(1) A description of the tinme-linmted services, not to exceed 18
nonths in duration, to be provided by the State unit; and

(2) A description of the extended services needed, an
identification of the State, Federal, or private prograns that
will provide the continuing support, and a description of the

basis for determining that continuing support is available in

accordance with 34 CFR 363.11(e)(2).
[Authority: Sections 101(a)(9), (a)(11), 102 and 634(a) of the

Act; U S.C 721(a)(9), (a)(11), 722, and 795)

Coordination with education agencies. Wen services are being
provided to a handicapped individual who is also eligible for
services under the Education for Handi capped Children Act, the
individualized witten rehabilitation program is prepared in
coordination with the appropriate education agency and includes a
sunmary of relevant elenments of the individualized education program
for that individual
(Sections 101(a)(9) and (a)(1l1) of the Act; 29 U S.C. 721(a)(9) and

(a)(11))



SECTI ON 361.42 SCOPE OF STATE UNI T PROGRAM  VOCATI ONAL

REHABI LI TATI ON

(a)

SERVI CES FOR | NDI VI DUALS

Scope of services. The State plan nmust assure that, as appropriate

to

the vocational rehabilitation needs of each individual, the

foll owi ng vocational rehabilitation services are avail abl e:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)
(9)
(10)

(11)

Eval uation of vocational rehabilitation potential, including
di agnostic and rel ated services incidental to the determ nation
of eligibility for, and the nature and scope of services to be
provi ded;

Counsel i ng and gui dance, including per sonal adj ust nent
counseling, to maintain a counseling relationship throughout
the program of services, for an individual wth handicaps
necessary to help individuals with handicaps secure needed
services fromother agencies, and advising clients and client
applicants about client assistance prograns under 34 CFR Part
370.

Physical and nmental restoration services, necessary to correct
or substantially nodify a physical or nental condition which is
stable or slowy progressive;

Vocational and other training services, including personal and

vocat i onal adj ustnent, books, tools, and other training
materials except that no training or training services in
institutions of higher education (universities, col | eges,
comuni ty/j unior col I eges, vocati onal school s, t echni ca

institutes, or hospital schools of nursing) may be paid for
with funds wunder this part unless maxinmumefforts have been
nmade by the State unit to secure grant assistance in whole or
in part from other sources;

Mai nt enance, i ncl udi ng paynents, not exceeding the estinated
cost of subsistence and provided at any time after vocationa
rehabilitation services have begun through the tine when post
enpl oynent services are being provided. Mai nt enance covers
that individual's basic living expenses, such as food, shelter
cl ot hing, and ot her subsistence expenses which are necessary to
support and derive the full benefit of the other vocationa
rehabilitation services being provided;

Transportation, including necessary travel and rel ated expenses
i ncluding subsistence during travel (or per diem paynments in
lieu of subsi stence) in connection with transporting
i ndividuals with handi caps and their attendants or escorts for
t he purpose of supporting and deriving the full benefit of the
ot her vocational rehabilitation services being provi ded.
Transportation may include relocation and noving expenses
necessary for achieving a vocational rehabilitation objective;
Services to nenbers of a handicapped individual's famly when
necessary to the vocational rehabilitation of the individua
wi t h handi caps;

Interpreter services and note-taking services for the deaf,
including tactile interpreting for deaf-blind individuals;
Reader services, rehabilitation teaching services, note-taking
services and orientation and nobility services for the blind;
Tel econmuni cations, sensory and ot her technological aids and
devi ces;

Recruitnment and training services to provide new enploynent
opportunities in the fields of rehabilitation, health, welfare,
public safety, |aw enforcenent and other appropriate public



(b)

(c)

(a)

(b)

The State

servi ce enpl oynent;

(12) Placenent in suitable enploynment;
(13) Post-enploynent services necessary to maintain or regain other

sui t abl e enpl oynent;

(14) Cccupational licenses, including any licenses, permt or other

witten authority required by a State, city or ot her
governnental wunit to be obtained in order to enter an
occupation or enter a snall business, tools, equipnent, initial
stocks (including Iivestock) and suppli es;

(15) Rehabilitation engineering services; and
(16) Oher goods and services that can reasonably be expected to

benefit an individual with handicaps in terns of enployability.

Witten policies. The State plan nust also assure that the State
unit establishes and maintains witten policies covering the scope
and nature of each of the vocational rehabilitation services
specified in paragraph (a) of this section, and the conditions,
criteria, and procedures under which each service is provided.
Special requirenments. In the case of telecomunications, sensory,
and ot her technol ogical aids and devices, the witten policies nust
ensure that individualized prescriptions and fittings are perforned
only by individuals licensed in accordance with State I|icensure
I aws, or by appropriate certified professionals. Any hearing aid
reconmended on the basis of an evaluation of the auditory system
nmust be fitted in accordance with the specifications of the findings
obt ai ned under Section 361.33. Newly devel oped aids and devi ces not
requiring individualized fittings must nmeet any engineering and
saf ety standards recogni zed by the Secretary.

(Sections 101(a)(6) and 103(a) of the Act; 29 U S.C 721(a)(6) and

723(a))

SECTION 361.43 | ND VI DUALS DETERM NED TO BE REHABI LI TATED.

M ni rum requi renents. The State plan nmust assure that an individua

deternmined to be rehabilitated, must have been as a nini mum

(1) Determined to be eligible under Section 361.35(a):

(2) Provided an eval uation of vocational rehabilitation potential
and counsel i ng and gui dance as essenti al vocat i ona
rehabilitation services;

(3) Provided appropriate and substantial vocational rehabilitation
services in accordance with the individualized witten
rehabilitation program devel oped under Section 361.40 and
Section 361.41; and

(4) Determined to have achieved and naintained a suitable
enpl oynent goal for at |east 60 days.

Post - enpl oynent  servi ces. The State plan nust also assure that

after an individual has been determined to be rehabilitated, the

State wunit wll provide post-enploynment services if necessary to

assi st an individual to maintain or regain ot her sui tabl e

enpl oynent ;

(Sections 12(c) and 101(a)(6) and 103(a)(2) of the Act; 29 U S. C

711(c), 721(a)(6) and 723(a)(2))

SECTI ON 361. 44 AUTHORI ZATI ON OF SERVI CES.
pl an nmust assure that witten authorization is made, either

before or at the same tinme as the purchase of services. Were a State
unit enployee is permtted to nake oral authorization in an energency

si tuation,

t here nust be pronpt docunentation and the authorization nust

be confirmed in witing and forwarded to the provider of the services.

(Sections

12(c) and 101(a)(6) of the Act; 29 U S C 711(c) and 721(a)(6)

SECTI ON 361.45 STANDARD FOR FACI LI TI ES AND PROVI DERS OF SERVI CES



(a) General provisions. The State plan nust assure that the designated
State wunit adopts and maintains witten mninum standards for the
various types of facilities and providers of services wutilized by
the State unit in providing vocational rehabilitation services. The
State wunit nust nake these standards readily available to wunit
personnel and to the public.

(b) Rehabilitation facility standards. The State unit nmust establish
written standards covering physical plant, equipnent, and safety for
rehabilitation facilities. For workshops, the State unit nust also
establish standards applicable to health conditions, wages, hours,
wor ki ng conditions, and worker's conpensation or liability insurance
for handi capped persons enployed in the workshop. These standards
nmust incorporate applicable standards established by the Secretary
and nmust conformwith regulations of the Secretary of Labor relating
to occupational safety and health standards for rehabilitation

facilities. These standards nust al so assure that all medical and
related health services provided in a rehabilitation facility are
prescribed by, or under the formal supervision of persons |icensed
to prescribe or supervise the provision of these services in the
St at e. State wunit standards nust assure that any rehabilitation

facility to be utilized in the provi si on of vocat i ona
rehabilitation services conplies wth the requirenments of t he
Architectural Barriers Act of 1968, the Uniform Accessibility
Standards, and their inplenenting standards in 41 CFR Part 101-19.6
et seq. and the Anerican National Standards Institute, No. Al17.1-
1986.

(c¢) Rehabilitation facility personnel and providers of services. The
Secretary exercises no authority concerning the selection, nethod
of selection, tenure of office, or conpensation of any individua
enployed in any facility or personnel utilized in providing service.
(Section 12(c¢) and 101(a)(7) of the Act; 29 US C 711(c) and
721(a) (7))

SECTI ON 361.46 RATES OF PAYMENT.

The State plan nust assure that the State unit establishes and nmaintains
witten policies to govern rates of paynent for all purchased vocationa
rehabilitation services. Any vendor providing services authorized by the
State wunit nust agree not to nake any charge to or accept any paynment
from the handicapped individual or his or her famly for the service
unl ess the anount of the charge or paynment is previously known and, where
applicabl e, approved by the State unit.

(Sections 12(c) and 101(a)(6) of the Act; 29 U S.C. 711(c) and 721(a)(6))

SECTI ON 361. 47 FI NANCI AL NEED, DETERM NATI ON OF THE AVAI LABI LI TY OF
COVPARABLE SERVI CES AND BENEFI TS

(a) Financial need.

(1) There is no Federal requirenment that the financial need of an
i ndi vi dual with handi caps be considered in the provision of any
vocational rehabilitation services.

(2) If the State unit chooses to consider the financial need of
i ndividuals wth handicaps for purposes of determning the
extent of their participation in the cost of vocationa
rehabilitation services, the State unit nust naintain witten
policies covering the determ nation of financial need, and the
State plan nust specify the types of vocational services for

which the unit has established a financial needs test. These
policies nust be applied uniformy so that equitable treatnent
is accorded all individuals wth handicaps in simlar

ci rcunst ances.



(b)

(a)

(b)

(c)

(3) The State plan nust assure that no financial needs test is
applied as a condition for furnishing the followi ng vocationa
rehabilitation services:

(i) Evaluation of rehabilitation potential, except for
those vocati onal rehabilitation services ot her
t han of a diagnostic nature which are provi ded
under an extended eval uation of rehabilitation
potential under Section 361. 34;
(i1) Counseling, guidance, and referral services; and
(iii) Placement.

Avai l ability of conparable services and benefits.

(1) The State plan nmust assure that, before the State unit provides
any vocational rehabilitation services, except those services
enuner at ed in paragraph (b)(2) of this section, to an
i ndividual wth handicaps or to nenbers of that individual's
famly, it determ nes whether conparable services and benefits
are avail abl e under any ot her program

(2) The requirements of paragraph (b)(1) of this section do not
apply to the foll owi ng services:

(i) Evaluation of rehabilitation potenti al
(i1) Counseling, guidance, and referral
(iii) Vocational and other training services, including
personal and vocational adjustnent training, books, tools,
and other training materials, that are not provided in
institutions of higher education (Section 361.42(a)(4));
(iv) Placenent;
(v) Rehabilitation engineering services;
(vi) Post-enploynment services consisting of the services
i sted under paragraphs (b)(2)(i)-(v) of this section

(3) The requirenments of paragraph (b)(1) of this section also do
not apply if the determination of the availability of
conpar abl e services and benefits under any other program woul d
delay the provision of vocational rehabilitation services to
any individual with handicaps who is at extrene nmedical risk.
A determnation of extreme medical risk shall be based upon
nedi cal evidence provided by an appropriate |licensed nedica
pr of essi onal

(4) The State plan must assure also that if conparable services and
benefits are available, they nust be utilized to neet, in
whol e or part, the cost of vocational rehabilitation services.
(Sections 12(c) and 101(a)(8) of the Act; 29 U S.C. 711(c) and

721(a)(8))
SECTI ON 361. 48

REVI EW OF REHABI LI TATI ON COUNSELOR OR COORDI NATOR DETERM NATI ONS.
Inform ng affected individuals. Al applicants and clients nust be
i nf ormed of the opportunities available wunder this section
i ncluding the names and addresses of individual with whom appeals
may be filed.
| nf or mal revi ews. States may continue to use an i nfornma
administrative review process if it is likely toresult ina tinmely
resolution of disagreenents in particular instances, but this
process may not be used as a nmeans to delay a nore fornmal hearing
before an inpartial hearing officer unless the parties jointly agree
to a del ay.

Formal appeal s procedures.

(1) Except as provided in paragraph (e) of this section, the State
plan nmust assure that procedures are established by the



(2)

Director of the designated State unit so that any applicant for
or client of vocational rehabilitation services who is
dissatisfied with any determ nations nade by a rehabilitation
counsel or or coordinator concerning the furnishing or denial of
services may request a tinely review of those determ nations.
At a mninumeach State's formal review procedures nmust provide
t hat - -
(i) A hearing by an inpartial hearing officer
is held within 45 days of a request by the
applicant or client;

(ii1) The applicant or client or, if appropriate, the individual's
parent, guardian, or other representative,is afforded an
opportunity to present additional evidence, information, and
witnesses to the inpartial hearing officer, to be
represent ed by counsel or ot her appropriate
advocate, and to examne all wtnesses and ot her
rel evant sources of information and evi dence;

(iti) The inmpartial hearing officer nakes a decision based on
the provisions of the approved State plan and the Act
and provides to the applicant or client or, if appropriate,
the individual's parent, guardian, or other
representative, and to the Director of the designated
State wunit a full witten report of the findings
and grounds for the decision wthin 30 days of the
conpl etion of the hearing;

(iv) If the Director of the designated State unit decides to

review the decision of the i mpartial hearing

of ficer, the Director shall notify inwiting the
applicant or client or if appropriate, the

i ndi vidual 's parent, guar di an, or ot her

representative, of that intent within 20 days of
t he mai | i ng of the inpartial hearing officer's
deci si on;

(v) If the Director of the designated State wunit fails
to provide the notice required by par agr aph
(c)(2)(iv) of this section, the inpartial hearing
officer's decision becomes a final decision;

(vi) The decision of the Director of the

desi gnated State uni t to review any i mpartial
hearing officer's decision nust be based on
standards of review contained in witten State unit

pol i cy;

(vii) If the Director of the designated State uni t
decides to review the decision of the i mpartial
hearing officer, the applicant or client, or, if
appropriate, the individual's parent, guardian, or
ot her representative, is provided an opportunity
for the submission of additional evi dence and

information relevant to the final decision;

(viii) Wthin 30 days of providing notice of intent to
review the inpartial hearing officer's deci si on
the Director of the designated State wunit nakes a
final deci si on and provides a full report in
witing of the decision, and of the findings and
gr ounds for the decision, to the applicant or
client, or, if appropri at e, t he i ndi vidual's
parent, guardian, or other representative; and



(d)

(e)

(f)

(a)

(ix) The Director of the designated State wunit cannot
del egate responsibility to make any final decision
to any other officer or enployee of the designated
State unit.
Extension of time. Except for the tine linmtation established in
paragraph (c)(2)(iv) of this section, each State's revi ew procedures
may provide for reasonable time extensions for good cause shown at
the request of a party or at the request of both parties.
State fair hearing board. The provisions of paragraphs (c¢) and (d)
of this section are not applicable if there is in any State a fair
hearing board that was established before January 1, 1985, that is
authorized wunder State lawto reviewrehabilitation counselor or
coordi nator determinations and to carry out the responsibilities of
the Director of the designated State unit under this section
Data collection. The Director of the designated State wunit shal
collect and submt, at a mnimum the following data to the
Secretary for inclusion each year in the annual report to Congress
under section 13 of the Act:
(1) A description of State procedures for review of rehabilitation
counsel or or coordinator determ nations.
(2) The nunber of appeals to inpartial hearing jofficers and the
State Director, including the type of conplaints and the issues
i nvol ved.
(3) The nunber of decisions by the State Director reversing in
whol e or in part a decision of the inpartial hearing officer
(4) The nunber of decisions affirmng the position of the
di ssatisfied vocational rehabilitation applicant or client
assisted through the client assistance program
[Authority: Sections 12(c), 101(a)(6), and 102(d) of the Act;
29 U.S.C 711(c), 721(a)(6) and 722(d)].

SECTI ON 361.49 PROTECTI ON, USE AND RELEASE OF PERSONAL | NFORVATI ON.

General provisions. The State plan nust assure that the State
agency and the State unit will adopt and inplenment policies and
procedur es to safeguard the confidentiality of all per sona
information, including photographs and list of nanes. These

policies and procedures must assure that:

(1) Specific saf eguards protect current and stored per sona
i nformation;

(2) Al applicants, clients, representatives of applicants or
clients, and, as appropriate, service providers, cooperating
agenci es, and interested persons are inforned of t he
confidentiality of personal information and the conditions for
accessing and releasing this infornmation;

(3) Al applicants or their representatives are informed about the
State wunit need to collect personal information and the
policies governing its use, including:

(i) ldentification of the authority under which information is
col | ect ed;
(i1) Explanation of the principal purposes for which the State
unit intends to use or release the information
(iii) Explanation of whether the individuals providing the
information is mandatory or voluntary and the effects of not
providing requested information to the State unit;
(iv) ldentification of those situations where the State unit

requi res or does not require inforned witten consent of the

i ndi vi dual before information may be rel eased; and
(v) ldentification of other agencies to which information is



(b)

(c)

(d)

(e)

routinely rel eased.

(4) Persons who are unable to communicate in English or who rely on
speci al nodes of comunication nmust be provided explanations
about State policies and procedures affecting per sona
information through nethods that can be adequately understood
by them

(5) These policies and procedures nust prevail over |less stringent
State |aws and regul ations; and

(6) The State agency or the State unit may establish reasonable
fees to cover extraordinary costs of duplicating records or
nmaki ng extensive searches, and nust establish policies and
procedures governing access to records.

State programuse. Al personal information in the possession of
the State agency or the designated State unit nust be used only for
pur poses directly connected with the administration of t he
vocat i onal rehabilitation program I nfornmati on cont ai ni ng
identifiable personal information may not be shared w th advisory or
ot her bodies which do not have official responsibility for
admnistration of the program In the admnistration of the
program the State unit nmay obtain personal information from service
providers and cooperating agencies under assurances that t he
information may not be further divul ged, except as provided under
paragraphs (c), (d), and (e) of this section

Rel ease to invol ved individual s.

(1) Wen requested in witing by the involved individual or his or
her representative, the State unit nust nake all information in
the case record accessible to the individual or release it to
him or her or a representative in a tinely manner. Medi cal
psychol ogical, or other information which the State wunit
believes may be harnful to the individual may not be released
directly to the individual but must be provided through his or

her representative, a physician or a licensed or certified
psychol ogi st ;
(2) Wen personal information has been obtained from another

agency, or organization, it may be released only by, or under
the conditions established by, the other agency or organization
Rel ease for audit, evaluation, and research. Personal information
nay be rel eased to an organi zation, agency, or individual engaged in
audit, evaluation, or research only for purposes directly connected
with the adm nistration of the vocational rehabilitation program
or for purposes which would significantly inprove the quality of
life for handi capped persons, and only if the organization, agency,
or individual assures that:
(1) The information will be used only for the purposes for which it
i s being provided;
(2) The information will be released only to persons officially
connected with the audit, evaluation or research

(3) The information wll not be released to the i nvol ved
i ndi vi dual

(4) The information wll be managed in a nanner to safeguard
confidentiality; and

(5) The final product will not reveal any personal identifying

information wthout the informed witten consent of t he
i nvol ved individual, or his or her representative.

Rel ease to other prograns or authorities.

(1) Upon receiving the informed witten consent of the individual
the State unit may rel ease to another agency or organization



for its program purposes only that personal information which
nmay be released to the involved individual, and only to the
extent that the other agency or organization denobnstrates that
the information requested is necessary for its program
Medi cal or psychological information which the State unit
beli eves may be harnful to the individual may be rel eased when
the other agency or organization assures the State unit that
the information will be used only for the purposes for which it
is being provided and will not be further released to the
i nvol ved i ndi vi dual

(2) The State unit must rel ease personal information if required by
Federal | aw

(3) The State unit must rel ease personal information in response to
investigations in connection with |aw enforcenent, fraud, or
abuse, (except where expressly prohibited by federal or State
laws or regulations), and in response to judicial order; and

(4) The State unit may al so release personal information in order
to protect the individual or others when the individual poses
a threat to his or her safety or to the safety of others.
(Sections 12(c) and 101(a)(6) of the Act; 29 U S.C 711(c) and

721(a)(6))

SECTI ON 361. 50 SCOPE OF STATE UNIT PROGRAM NANAGEMENT SERVI CES AND

(a)

(b)

(c)

SUPERVI SI ON FOR SMALL BUSI NESS ENTERPRI SES FOR
| NDI VI DUALS W TH SEVERE HANDI CAPS

General provisions. The State plan may provide for establishing
small  business enterprises operated by individuals wth severe
handi caps and may also provide for nanagenent services and
supervision for these enterprises. "Managenent services and
supervision" includes inspection, quality control, consultation
accounting, regulating, in-service training, and related services
provided on a systematic basis to support and inprove snmall business
enterprises operated by individuals with severe handi caps.
"“Managenent services and supervision" does not include those
services or costs which pertain to the ongoing operation of the
i ndi vi dual business enterprise after the initial establishnent
peri od.

Speci al policies. If the State plan provides for nanagenent
services and supervision, it nust assure that the State unit
mai nt ai ns:

(1) A description of the types of small business enterprises to be
est abl i shed;

(2) A description of the policies governing the acquisition of
vending facilities or other equipment and initial stocks
(including livestock) and supplies for business enterprises;

(3) A description of the policies governing the nmanagenent and
supervi sion of the program

(4) A description of how nanagement and supervision wll be
acconplished either by the State wunit or by sone other
organi zation as the nom nee of the unit subject to its control
and

(5) An assurance that only individuals with severe handi caps will
be selected to participate in this supervised program

Set-aside funds. |If the State unit chooses to set aside funds from

the proceeds of the operation of business enterprises, the State

pl an nust al so assure that the State unit maintains a description of
the methods used in setting aside funds, and the purposes for which
funds are set aside. Funds may be used only for small business



If the
nonprofit

(a)

(b)

(c)

(d)

(e)

If the
nonprofit

(a)

(b)

(c)

(d)

(e)

(f)

enterprises program purposes and any benefits for operators must be
provi ded on an equitabl e basis.
(Sections 101(a)(6) and 103(b) of the Act; 29 U S.C. 721(a)(6) and
723(b))
SECTI ON 361. 51 SCOPE OF STATE UNI T PROGRAM
ESTABLI SHVENT OF REHABI LI TATI ON FACI LI TI ES.

State plan provides for the establishnent of public or other

rehabilitation facilities, it nust assure that:
The State unit will determne that the need for the establishnent of
any rehabilitation facility assisted under this section has been
denonstrated in the State's inventory of rehabilitation facilities
under Section 361.21
Any rehabilitation facility to be established will neet the State
unit's standards for rehabilitation facilities maintained under
Section 361. 45;
The primary purpose of any rehabilitation facility to be established
is to provide vocational rehabilitation services or transitional or
ext ended enpl oynment to individuals w th handi caps;
Initial or additional staffing assistance will be available only for
personnel who are engaged in new or expanded programactivities of
the rehabilitation facility; and
Any rehabilitation facility established under this part will devel op
and inplenent a plan to take affirmative action to enploy and
advance in enploynent qualified individuals with handicaps which
provides for specific action steps, tinetables, and conplaint and
enf or cenent procedures.
(Sections 101(a)(6) and 103(b) of the Act; 29 U S.C 721(a)(6) and
723(b))
SECTI ON 361. 52 SCOPE OF UNI'T PROGRAM
CONSTRUCTI ON OF REHABI LI TATI ON FACI LI TI ES

State plan provides for the construction of public or other

rehabilitation facilities, it nust assure that:

The State unit will determine that the need for the construction of
any rehabilitation facility assisted under this section has been
denonstrated in the State's inventory of rehabilitation facilities
under Section 361.21

Any rehabilitation facility to be constructed will neet the State
unit's standards for rehabilitation facilities maintained under
Section 361. 45;

The primary purpose of any rehabilitation facility to be constructed
under this section is to provide vocational rehabilitation services

or transitional or extended enploynent to individuals with

handi caps;

The total Federal financial participation in the expenditures for
the construction of rehabilitation facilities for a fiscal year wll
not exceed 10 percent of the State's allotnent for that year under
section 110 of the Act;

For each fiscal year the ampbunt of the State's share of expenditures
for vocational rehabilitation services under the plan, other than
for the construction of rehabilitation facilities and the
establishment of rehabilitation facilities, will be at |east equa

to the average of its expenditures for the other vocationa

rehabilitation services for the preceding three fiscal years;

In addition to any other requirenent inposed by |aw, each proposa

will be subject to the requirenents for the construction of a
rehabilitation facility under Title Ill of the Act and the condition
that the applicant will furnish and conply with all assurances set



forth in the application; and

(g) Any rehabilitation facility constructed under this part will devel op

and inplenent a plan to take affirmative action to enploy

advance in enploynent qualified individuals with handicaps which

provides for specific action steps, timetables and conplaint
enf orcenent procedures.

(Sections 101(a)(6) and 103(b) of the Act; 29 U S.C. 721(a)(6)
723(b))

SECTI ON 361. 53 SCOPE OF STATE UNIT PROGRAM  FACI LI TIES AND SERVI CES FOR

GROUPS OF | NDI VI DUALS W TH HANDI CAPS.
The State plan nmay provide for facilities and services, including
services provided at rehabilitation facilities, which nay be expected to
contribute substantially to the vocational rehabilitation of a group of
i ndividuals, but which are not related directly to the individualized
rehabilitation program of any one individual with handicaps. If the
State plan includes these facilities and services, it nust assure that
the State unit establishes and maintains witten policies covering their
provi si on.
(Section 101(a)(6) and 103(b) of the Act; 29 U S.C. 721(a)(6) and 723(b))
SECTI ON 361.54 SCOPE OF STATE UNIT PROGRAM
TELECOVMUNI CATI ONS SYSTENS.
The State plan may provide for the use of existing telecomunications
systens which have the potential for substantially inproving vocationa
rehabilitation service delivery nethods and developing appropriate
programming to neet the particular needs of individuals with handicaps,
especially those who are homebound, those who live in rural areas, and

those who rely on special nodes of comuni cati on. These
t el econmuni cati ons syst ens shal | i nclude tel ephone, tel evi sion

satellite, tactile-vibratory devi ces, and simlar syst ens, as
appropri ate. If the State plan includes these systens, it nust assure

that the State unit establishes and nmaintains witten policies covering
their use.

(Sections 101(a)(6) and 103(b) of the Act; 29 U S.C. 721(a)(6)

and 723(b)
SECTI ON 361.55 SCOPE OF STATE UNIT PROGRAM SPECI AL MATERI ALS FOR
BLI ND | NDI VI DUALS AND FOR DEAF | NDI VI DUALS.
The State plan may provide for the use of special services available to
provide recorded material for blind individuals, captioned television
filme or video cassettes for deaf individuals, tactile materials for
deaf-blind individuals, and other special materials providing tactile,
vibratory, auditory, and visual read-out. |If the State plan includes
these materials, it nmust assure that the State wunit establishes and
mai ntains witten policies covering their provision. These policies nust
ensure that the special comunication services are available in the
native |anguages of individuals with handi caps fromethnic groups which
represent substantial segnments of the population of the State.
(Sections 101(a)(6) and 103(b) of the Act; 29 US.C 721(a)(6) and
723(b))
SECTI ON 361.56 UTI LI ZATI ON OF COVMUNI TY RESOURCES.

The State plan nust assure that, in providing vocational rehabilitation
services, maximumutilization is nade of public or other vocational or
technical training facilities or other appropriate comunity resources.
(Sections 101(a)(12)(A) of the Act; 29 U S.C 721(a)(12)(A)

SECTI ON 361.57  UTI LI ZATI ON OF PROFI TMAKI NG ORGANI ZATI ONS FOR

ON- THE- JOB TRAI NI NG | N CONNECTI ON W TH SELECTED PRQOJECTS.

The State plan must assure that the State unit has the authority to enter
into contracts wth profit-making organizations for the purpose of



providing on-the-job training and related prograns for individuals wth
handi caps under Section 621 of the Act (projects wth industry) or
Secti on 622 of the Act (business opportunities for handi capped
i ndi vi dual s) . The State plan nust also assure that profitmaki ng
organi zations are utilized by the State unit when it has been determ ned
that they are better qualified to provide needed services than nonprofit
agenci es, organi zations, or facilities in the State.
(Section 101(a)(21) of the Act; 29 U S.C 721(3)(21))
SECTI ON 361.58 PERI ODI C REVI EW OF EXTENDED EMPLOYMENT | N
REHABI LI TATI ON FACI LI TI ES
The State plan nust assure periodic review and re-evaluation at |east
annual |y, of the status of those individuals wth handi caps who have been
placed by the State wunit in extended enploynment in rehabilitation
facilities, to determne the feasibility of their enploynent or their
training for future enploynment in the conpetitive |abor market. The
State plan nust assure that nmaxinumeffort is made to place these
individuals in conpetitive enploynent or training for conpetitive
enpl oynent whenever feasible.
(Section 101(a)(16) of the Act; 29 U S.C 721(a)(16))
SUBPART C -- FI NANCI NG OF STATE VOCATI ONAL REHABI LI TATI ON PROGRAMS
Federal Financial Participation
SECTI ON 361. 70 EFFECT OF STATE RULES.
Subject to the provisions and limtations of the Act and this part,
Federal financial participation is available in expenditures made under
the State plan (including the adm nistration thereof) in accordance with
applicable State laws, rules, regulations, and standards governing
expenditures by State and | ocal agenci es.
(Section 111(a) of the Act; 29 U S.C 731(a))
SECTI ON 361. 71 VOCATI ONAL REHABI LI TATI ON SERVI CES TO | NDI VI DUALS
(a) Federal financial participation is available in expenditures

made

under the State plan for providing an evaluation of vocationa
rehabilitation potential, and for providing specified vocationa

rehabilitation services to individuals wth handi caps
appropriate. Oher goods and services not specified under this

as
part

and necessary to deternmine the vocational rehabilitation potential

of individuals wth handicaps or to be of benefit in terns of

t he

i ndividual's enployability may al so be provided. (This may include
expenditures for short periods of nedical care for acute conditions

arising during the course of rehabilitation, which, if not

car ed

for, would constitute a hazard to the evaluation of vocationa
rehabilitation potential or to the achievenent of the rehabilitation

obj ective.)
(b) Federal financial participation may also be available for

costs

necessary to determne an individual's eligibility to participate in

the business opportunity program under Section 622 of the Act
the cost of native healing practitioners who are recogni zed as

and

such

by an Indian tribe when services are being provided to handi capped
Anerican |ndians under the State plan and when the native healing
practitioner services are necessary to achieve the individual's

vocational rehabilitation objective.

(c) Federal financial participation is not available in any expenditure

nmade, either directly or indirectly, for the purchase of any

| and,

or for the purchase or erection of any building (except for a
shel ter under Section 361.72) for any one individual with handi caps
or for a group of individuals with handi caps under Section 361.75.
(Sections 12(c) and 103(a) of the Act; 29 U.S.C. 711(c) and 723(a))
SECTI ON 361. 72 MANAGEMENT SERVI CES AND SUPERVI SI ON FOR SMALL BUSI NESS



(a)

(b)

(a)

(b)

ENTERPRI SES FOR | NDI VI DUALS W TH SEVERE HANDI CAPS
Federal financial participation is available in expenditures nade
under the State plan for the acquisition of equipnent, and initia
stocks (including livestock) and supplies for snall busi ness
enterprises (including vending facilities) for individuals wth
severe handi caps, and managenent services and supervision provided
by the State unit to inprove the operation of these small business
enterprises (including vending facilities). "Equi prent" i ncl udes
shelters, which are those facilities for a business undertaking
which are customarily furnished to the operator of a sinmlar
busi ness occupying prenises under a short-term | ease. Feder a
financial participation is not available in any expenditure for the
purchase of any land, nor for the purchase or erection of any
bui | di ng. This exclusion with respect to buildings does not apply
to shelters as described in this paragraph
Federal financial participation is available for expendi tures
speci fied wunder paragraph (a) of this section, which are nade from
funds set aside by the State unit fromthe proceeds of the operation
of small business enterprises for individuals with the nbst severe
handi caps under its managerment and supervi sion
(Sections 12(c) and 103(b) of the Act; 29 U.S.C. 711(c) and 723(b))

SECTION 361.73  ESTABLI SHVENT OF REHABI LI TATI ON FACI LI TI ES
Federal financial participation is available in expenditures nade
under the State plan for the establishnment of public and other
nonprofit rehabilitation facilities for the followng types of
expenditures, except as limted in paragraph (b) of this section
(1) Acquisition of existing buildings, and where necessary, the
land in connection therewth;

(2) Renodeling and alteration of existing buildings;
(3) Expansion of existing buildings;
(4) Architect's fees;

(5) Site survey and soil investigation

(6) Initial and additional fixed or novabl e equi pnent of existing
bui | di ng;

(7) Initial and additional staffing of rehabilitation facilities;
and

(8) Such other direct expenditures as are appropriate to the
establ i shment project.

Federal financial participation is not available in any expenditure:

(1) For the acquisition of an existing building when the Federa
share of the cost of acquisition of the building under this
section is nore than $300, 000.

(2) For the rental of land, or rental of buildings in connection
with the establishnent of rehabilitation facilities;

(3) For the remodeling or alteration of an existing building when
the estimated cost of renodeling or alteration exceeds the fair
market value of the building prior to its renodeling or
alteration;

(4) For the expansion of an existing building which has not been
conpleted in all respects;

(5) For the expansion of an existing building to the extent that
the total size of the resultant expanded building, determ ned
in square footage of usable space, will be greater than twice
the size of the original existing building; or

(6) For the expansion of an existing building if the nethod of
joining the expanded portion of the existing building indicates
that, in effect, a separate structure is involved.



(c) The anount of Federal financial participation in the establishnment
of a rehabilitation facility, including initial and additiona

equi prent, and initial and additional staffing for a period

| onger than 4 years and 3 nonths, shall be the applicable Feder a

share in accordance with Section 361. 86

(d) Funds nade available to a private nonprofit agency for
establishment of a rehabilitation facility must be expended by
agency in accordance with procedures and standards equival ent

those of the State unit in making direct expenditures for simlar

pur poses.

(Sections 7(4), 12 (c) and 103(b) of the Act; 29 U S C 706(4),

711 (c), and 723(b))
SECTI ON 361. 74 CONSTRUCTI ON OF REHABI LI TATI ON FACI LI TI ES
(a) Federal financial participation is available in expenditures

under the State plan for the construction of public or other

nonprofit rehabilitation facilities for the followng types

expendi t ures:

(1) Acquisition of land in connection with the construction of
rehabilitation facility;

(2) Acquisition of existing buildings;

(3) Renodeling, alteration or renovation of existing buildings;

(4) Construction of new buildings and expansion of exi sting

buil dings when the expansion is extensive enough to
tant anount to new construction;

(5) Architect's fees;

(6) Site survey and soil investigation

(7) Initial fixed or novabl e equi pnent of such new, newl y acquired,

expanded, renodel ed, altered or renovated buil di ngs;

(8) Works of art in an anount not to exceed 1 per cent of the tota

cost of the project; and

(9) Oher direct expenditures appropriate to the construction

project, except that Federal financial participation is
avail abl e for costs of off-site inprovenents.

(b) The amount of Federal financial participation in the construction of

a rehabilitation facility may not be nore than 50 percent of
total cost of the project.

(c) Funds nade available to a private nonprofit agency for
construction of a rehabilitation facility nust be expended by
agency in accordance with procedures and standards equival ent

those of the State unit in making direct expenditures for simlar

pur poses.

(Sections 7(1), 12(c), and 103(b) of the Act; 29 US. C 706(1),

711(c) and 723(b))
SECTI ON 361. 75 OTHER VOCATI ONAL REHABI LI TATI ON SERVI CES FOR THE

BENEFI T OF GROUPS W TH HANDI CAPS

Federal financial participation is available in expenditures nade under a

State plan for the provision of other facilities and services including

services provided at rehabilitation facilities which may be expected to

contribute substantially to the vocational rehabilitation of a group of

i ndividuals wth handicaps, but which are not related directly to the

rehabilitation of any one individual wth handi caps. Federal financial

participation is also available in expenditures for the use of existing

t el econmuni cations systens and for the use of special materials for blind

i ndi vi dual s, deaf individuals and deaf-blind individuals.

(Sections 12(c) and 103(b) of the Act; 29 U . S. C. 711(c) and 723(b))

SECTI ON 361. 76 STATE AND LOCAL FUNDS
For purposes of this part, "State or |ocal funds" neans:



(a) Funds nade avail able by appropriation directly to the State or |oca
agency, funds nade avail able by allotnent or transfer from any other
unit of State or |ocal government, or expenditures made by any unit
of State or local government under a cooperative program under
Section 361.13.

(b) Contributions by private organizations or individuals, which are
deposited in the account of the State or |ocal agency in accordance
with State |law, for expenditure by, and at the sole discretion of,
the State or local agency. Contributions earnmarked for neeting the
State's share for providing particular services, for serving certain
types of disabilities, for providing services for special groups
identified on the basis of criteria which would be acceptable for
the earmarking of public funds, or for carrying on types of
admnistrative activities so identified may be considered to be
State funds, if permssible under State | aw, except that Federa
financial participation will not be available in expenditures that
revert to the donor's use or facility;

(c) Funds set aside pursuant to Section 361.72(b); or

(d) Contributions by private agencies, organizations or individuals
deposited in the account of the State or |ocal agency in accordance
with State |aw, which are earnmarked, under a condition inposed by
the contributor, for neeting (in whole or in part) the State's share
for establishing or constructing a particular rehabilitation
facility, if permssible under State aw. These funds may be used
to earn Federal funds only wth respect to expenditures for
establishing or constructing the particular rehabilitation facility
for which the contributions are earnarked.

(Section 12(c) of the Act; 29 U.S. C. 711(c))
SECTI ON 361. 77 SHARED FUNDI NG AND ADM NI STRATI ON
OF JONT PROJIECTS OR PROGRAMS
Where the Secretary approves a request by the State unit to participate
in a joint project or programw th another agency or agencies of the
State, or with a local agency in accordance with Section 361.11. Federa
financial participation is available in the State unit share of costs for
whi ch there is Federal participation under the Act.
(Sections 12(c) and 101(a)(1)(A) of the Act; 29 US C 711(c) and
721(a) (1) (A)
SECTI ON 361. 78 WAl VER OF STATEW DENESS.
If the approved State plan provides for activities to be carried out in
one or nore political subdivisions through local financing (Section
361.12), Federal financial participation is available in expenditures
nmade under the State plan for vocational rehabilitation services and
administration in connection with these activities except that funds made
available to the State unit by these political subdivisions of the State
(including funds contributed to such a subdivision by a private agency,
organi zation or individual) may be earmarked for use within a specific
geographical area or for use within a specific facility or for the
benefit of a group of individuals with a particular disability. Not hi ng
in this paragraph, however, authorizes the further earmarking of funds
for a particular individual or for nmenbers of a particular organization,
and Federal financial participation is not available in expenditures that
revert to the donor's use of facility where the donor is a private
agency, organization or individual
(Sections 12(c) and 101(a)(4) of the Act; 29 U S.C. 711(c) and 721(a)(4))
Al l ot nent and Paynent
SECTI ON 361.85  ALLOTMENT OF FEDERAL FUNDS FOR VOCATI ONAL
REHABI LI TATI ON SERVI CES.



(a)

(b)

(c)

(d)

(a)

The allotment of the Federal funds for vocational rehabilitation
services for each State is conmputed in accordance wth the
requi renents of section 110 of the Act.

For fiscal year 1987 and for each subsequent fiscal vyear, the
Secretary reserves, fromthe amount appropriated for grants under
section 100(b) (1), not less than one quarter of one percent and not
nore than one percent to carry out Part D of Title | of the Act.
Where the State plan designates separate agencies to adm nister (or
supervise the adm nistration of) the part of the plan under which
vocational rehabilitation services are provided for the blind, and
the rest of the plan, respectively, the division of the State's
allotnent is a matter for State determ nation

The total Federal financial participation in the expenditures for
construction for a fiscal year may not exceed 10 percent of the
State's allotment for that year. The ambunt of the State's share
of expenditures for vocational rehabilitation services other than
for the establishment of rehabilitation facilities or t he
construction of rehabilitation facilities nust be at |least equal to
the average of its expenditures for those other vocat i ona
rehabilitation services for the preceding 3 fiscal years.

(1) 33 percent of the total nunber of American Indians residing on

the reservation to be served in the first full fiscal vyear
during which the special project is in operation
(2) 66 percent of such Anerican Indians in the second full fisca

year during which the special project is in operation; and

(3) 100 percent of such Anerican Indians in the third full fisca
year during which the special project is in operation
(Sections 12(c) and 110 of the Act: 29 U S.C. 711(c) and 730)

SECTI ON 361.86  PAYMENTS FROM ALLOTMENTS FOR VOCATI ONAL
REHABI LI TATI ON SERVI CES.

Except as provided in Section 361.85(d), the Secretary pays to each

State an anount conputed in accordance with the requirenents of

Section 111 of the Act. For fiscal years 1987 and 1988, the Federa

share for each State is 80 percent (except for the cost of

construction of rehabilitation facilities). Beginning in fisca
year 1989, the Federal share for each State decreases by one percent
per year for five years for funds received in excess of the anount
received in fiscal year 1988. The Federal share of these excess
paynents is 79 percent in fiscal year 1989; 78 percent in fisca
year 1990; 77 percent in fiscal year 1991; 76 percent in fiscal year

1992; and 75 percent in fiscal year 1993 (except for the cost of

construction of rehabilitation facilities).

(1) Amounts otherw se payable to a State under this section for any
fiscal year are reduced by the anpbunt (if any) by which
expendi tures from non- Federal sources, as specified in Section
361.76 (except for expenditures with respect to which the State
is entitled to paynments under Subpart F of this part) for that
fiscal year wunder the State's approved plan for vocationa
rehabilitation services are |ess than expenditures under the
plan for the average of the total of those expenditures for the
three preceding fiscal years.

(2) The Secretary may waive or nmodify any requirenent or limtation
in Section 111(a)(2)(A) and (B) of the Act, if the Secretary
det er m nes that a waiver or nodification of the State
mai nt enance of effort requirement is necessary to permt the
State to respond to exceptional or uncontrol | abl e
circunstances, such as a najor natural disaster or a serious



(a)

(b)

(a)

(b)

econom ¢ downturn, that cause significant unanti ci pat ed
expenditures or reductions in revenue and result in a genera

reduction of prograns within the State. A witten request for
wai ver or nodification, including supporting justification

nmust be submtted to the Secretary as soon as the State
determ nes that an exceptional or uncontrollable circunstance
will prevent it fromnmaking its required expenditures from non-
Federal sources.

(3) If areduction in paynents for any fiscal year is required in
the case of a State where separate agencies admnister (or
supervise the admnistration of) the part of the plan under
whi ch vocational rehabilitation services are provided for blind
i ndividuals, and the rest of the plan, the reduction is nade in
direct relation to the amount by which expenditures from non-
Federal sources under each part of the plan are less than they
were under that part of the plan for the average of the total
of those expenditures for the three preceding fiscal years.
[Authority: Sections 7(7), 12(c) and 111 of the Act; 29 U S.C
706(7), 711(c), and 731]

(Sections 12(c) and 110 of the Act; 29 U S.C 711(c) and 730.
SECTI ON 361. 87 REALLOTMENT.

The Secretary nakes a determ nation as to what States (if any) wll

not wuse their full allotnment not |ater than 45 days before the end

of a fiscal year.

As soon as possible, but not later than the end of the fiscal vyear

the Secretary reallots these funds to other States that can use

t hose additional funds during the fiscal year, or to pay for initia

expendi tures during the subsequent fiscal vyear. To receive

reallotted funds, a State nust assure that it wll be able to
obligate fully all of its original allotnment within the fiscal vyear
for which the funds were appropriated. Funds reallotted to another

State are considered to be an increase to that State's allotnment for

the fiscal year for which the funds were appropriated.

[Authority: Section 110(c)(1) of the Act; 29 U S. C. 730]

SECTI ON 361.88 MNMETHOD OF COVPUTI NG AND MAKI NG PAYMENTS.

Esti mat es. Before the beginning of each fiscal quarter or other
prescribed period, the Secretary estinmates the amobunt to be paid to
each State fromits allotment for vocational rehabilitation services
under section 110 of the Act, and its allotment for innovation and
expansi on projects under section 120 of the Act. This estimate is
based on records of the State and information furnished by it, and
any other investigation found necessary by the Secretary.

Paynent s. The Secretary pays, fromthe allotnment available, the

amount estimated for the determ ned period. In making any paynent,

additions and subtractions are nmade as necessary in balancing the

Federal -State account for any prior period on the basis of the

State's accounting. Paynments are nade prior to audit or settlenment

through a Letter of Credit system

(Section 12(c) and 111 of the Act; 29 U.S.C. 711(c) and 731)

SECTI ON 361.89 REFUNDS

Any anmount refunded or repaid by the State is credited to the Federa
in proportion to the Federal participation in the expenditures by

account
reason

of

whi ch the refunds or repaynments were nade. These suns are

consi dered as granted fromthe State's allotnent.
(Section 12(c) of the Act; 29 U.S.C. 711(c))

SECTI ON 361. 90 DETERM NI NG TO WHI CH FI SCAL YEAR
EXPENDI TURES ARE CHARGEABLE



In determining to which Federal fiscal year expenditures are chargeable,
states are governed by the follow ng:
(a) Expenditures are chargeable to a particular fiscal vyear

accordance with State |aws or regul ations. In the absence

applicabl e provisions of State |aws or regul ations, the actua
of the expenditure is controlling;
(b) In the event that a State's fiscal year does not coincide with

in
of

dat e

t he

Federal fiscal year, appropriate State |aws or regul ati ons governing

t he recordi ng of expenditures govern
(c) In those States which appropriate funds for a biennium
principles provided in State |aws, regulations and practices

t he
for

determ ning to which year of the bienniuman expenditure is charged

apply.
(Section 12(c) of the Act: 29 U.S. C. 711(c))
SECTION 361.91 AUDI TS
(a) Wenever considered necessary and appropriate, the operations of
State programare audited. These audits are nade to determ ne
whet her the State programis being operated in a manner that:
(1) Encourages prudent use of program funds; and

t he

(2) Provides a reasonabl e degree of assurance that funds are being

properly expended for the purpose for which appropriated
provided under the Act and the State plan.

and

(b) Final determnation as to action to be taken as a result of an audit

is made by the Secretary.
(Section 12(c) of the Act; 29 U.S. C. 711(c))

SECTI ON 361. 92 APPEALS PROCEDURES AND EXPENDI TURES SETTLEMENT.

The State agency has the right to appeal proposed audit exceptions in
which it has not concurred. Wen expenditures have not been accepted by
the Secretary and the State has not made proper restitution, the claimis
deducted from subsequent grants nmade to the State agency.
(Section 12(c) of the Act; 29 U.S.C. 711(c))
SUBPART F -- GRANTS FOR | NNOVATI ON AND EXPANSI ON OF VOCATI ONAL
REHABI LI TATI ON SERVI CES
SECTI ON 361. 150 PURPCSE
Under section 121(a) of the Act, grants nmay be nmade for the purpose of
paying a portion of the cost of planning, preparing for, and initiating
special prograns under the State plan in order to expand vocationa
rehabilitation services, including:
(a) Prograns to initiate or expand services to individuals who are
nost severely handi capped, or
(b) Special prograns to initiate or expand services to classes

t he

of

i ndividuals wth handi caps who have unusual and difficult problens
in connection with their rehabilitation, particularly individuals
with handicaps who are poor and the responsibility for whose
treatnent, education, and rehabilitation is shared by the designated

State unit with other agencies.
(Section 121(a) of the Act; 29 U S.C. 741(a))
SECTI ON 361. 151 SPECI AL PROJECT REQUI REMENTS
(a) Al project activities to be perforned under this subpart
either be included within the scope of the approved State plan,
the State plan nust be anended to include them

must

or

(b) Gants nmay be nade to a State agency or at the option of the State

agency to a public or nonprofit organization or agency.

(c) The approval of the appropriate State agency must be secured before

funds nmay be granted to any organi zati on or agency other than

t he

State agency for the provision of direct services with handi capped
individuals or for establishing or maintaining facilities which



provide direct services to individuals w th handi caps.

(d) Witten program descriptions of activities to be conducted under
grants under this subpart, including a budget, must be submitted in
detail and according to the procedures required by the Secretary.

(e) Federal financial participation in the cost of any project wunder
this subpart is not available for any period | onger than 36 nonths.

(f) The construction of a rehabilitation facility may not be undertaken
unless it has been denonstrated to be essential to carrying out a
project for providing services under this subpart. 1In addition, the
need for the facility nust have been denonstrated in the State's
inventory of rehabilitation facilities under Section 361.23.

(g) Gants may not be nade solely for the purpose of planning or
det erm ni ng the feasibility of initiating a vocat i ona
rehabilitation service program

(h) In order to receive assistance, a public or other nonprofit
organi zation or agency, including a public or other nonprofit
rehabilitation facility, nust develop and inplement an affirmative
action plan for equal enploynment opportunity and advancenent
opportunity  for qualified individuals wth handi caps. The
affirmative action plan nust provide for specific action steps, tine
tabl es, and conpl aint and enforcenent procedures.

(Sections 12(c), 121(a) and 121(b) of the Act; 29 U S C 711(c),
741(a) and 741(b))
SECTI ON 361. 152 ALLOTMENT OF FEDERAL FUNDS

(a) The allotnent and any reallotnment of Federal funds wunder this
subpart is conmputed in accordance with the requirements of section
120 of the Act.

(b) If at any tinme after the start of any fiscal year, or after a review
after May 1 of that fiscal year, the Secretary determines that any
amount will not be utilized by a State in carrying out the purpose
of this subpart, he nmakes that anount available to one or nore other
States which he deternmines will be able to use additional anounts
during the fiscal year. Any anount nade available to any State
under this paragraph of this section is regarded as an increase in
the State's allotnent for the year

(c) Were the State plan designates separate agencies to admnister (or
supervise the adm nistration of) the part of the plan under which
vocational rehabilitation services are provided for the blind, and
the rest of the plan, respectively, the division of the State's
allotnent is a matter for State determi nation

(d) Wthin each State's allotnment, the Secretary may require that up to
50 percent of available funds nust be expended in connection wth
projects which he has first approved. |If the Secretary so requires,
he notifies the States of any established program priorities at
| east 90 days prior to the beginning of each fiscal year
(Sections 12(c), 120 and 121 of the Act; 29 U S.C. 711(c), 740 and
741)

SECTI ON 361. 153 PAYMENTS FROM ALLOTMENTS.

Fromthe suns allotted under Section 361.152, the Secretary pays to each

for any project approved under this subpart, an amount up to 90

percent of the <costs of the project, (except for a project for
construction of a rehabilitation facility where the anbunt is no nore
than 50 percent of the total cost of the project) consistent with annua
instructions or program guidelines. The anbunt of Federal financial
participation in the costs of construction of a rehabilitation facility
is the sanme percentage specified in Section 361.74(b).

(Sections 7(6) and 121(b) of the Act; 29 U.S.C. 706(6) and 741(b))



SECTI ON 361. 154 METHODS OF COMPUTI NG AND MAKI NG PAYMENTS
Conputing and naki ng paynments are done in accordance with Section 361. 87.
The provisions of Section 361.88 through 361.91 al so apply.

Section 12(c) of the Act; 29 U.S.C. 711(c))

SECTI ON 361. 155 REPORTS.
A grantee nmust submit reports required by the Secretary and nust conply
with any requi renents necessary to assure the correctness and
verification of these reports. These reports include an annual report of
program acconplishnents reflecting the extent to which prograns of
vocational rehabilitation services have been initiated or expanded for
individuals wth severe handicaps or for other individuals who have
unusual and difficult problens in connection with their rehabilitation
(Section 12(c) of the Act; 29 U.S.C. 711(c))

SUBPART G -- PROCEDURES FOR HEARI NGS ON STATE PLAN CONFORM TY

AND COWVPLI ANCE
SECTI ON 361. 170 GENERAL PROVI SI ONS.

(a) Scope. These hearing procedures apply to notice and opportunity for
a hearing on:

(1) D sapproval of a State plan or amendnment; and

(2) Determination that the State agency has failed in the
admnistration of its approved plan to conply substantially
with the provisions of its plan.

(b) Negotiations. Nothing in this subpart Iimts negotiations between
t he Rehabi litation Services Adninistration and the State.
Negoti ations on hearing issues are not part of the hearing and are
not subject to the rules in this subpart.

(c) How to get records. Papers filed in connection with a hearing may
be inspected and copied in the office of the Rehabilitation Services
Adm nistration Hearing derk. |Individuals may direct inquiries to
the Rehabilitation Services Administration Hearing O erk, Departnent
of Education, 330 C Street SW Washington, D.C. 20201

(d) Howto file and serve papers.

(1) Anyone who w shes to subnmit papers for the docket shall file
with the Rehabilitation Services Admi nistration Hearing Cerk
an original and two copies except that only originals of
exhibits and testinony transcripts need be fil ed.

(2) Anyone who w shes papers to be part of the record shall also
serve copies on the parties by personal delivery or by mil,
and file proof of this service with the Rehabilitation Services
Adm nistration Hearing Clerk. Service on a party's designated
attorney is the sane as service on the party.

(e) Wwen rules are suspended. After notifying the parties, t he
Secretary or the individual designated as presiding officer may
nodify or waive any rule in this subpart if it is decided that the
action is equitable and will not unduly prejudice the rights of any
party.

Sections 12(c), 101(b) and 101(c) of the Act; 29 US C 711(c),

721(b) and 721(c))

SECTI ON 361.171 HOW TO REQUEST A HEARI NG

(a) Tinme limt. A State agency has 60 days from receipt of the
Secretary's witten notice of proposed disapproval of a State plan
or plan anendnent, or intended conpliance action to request a

heari ng. The agency shall nmake its request in witing to the
Secretary.
(b) What happens if a State agency does not request a hearing. |If the

State agency does not request a hearing within the tine allowed by
paragraph (a) of this section, the Secretary nmakes a fina



(c)

(a)

(b)

(c)

(d)

determ nation and notifies the agency by letter of the decision to

wi thhol d either all further paynments under the plan or only paynents

for those portions of the plan affected.

How request is acknow edged- -

(1) Notice of hearing. Wthin 30 days of receiving a hearing
request, the Secretary notifies the State agency in witing of
the date, tine, and place of the hearing and of the issues to
be considered. The Secretary publishes the hearing notice in
the Federal Register. The hearing will be held in a setting
with accommodat i ons necessary to nmake it free from
architectural, conmmuni cation and other barriers to the
participation of handi capped persons.

(2) Wen a hearing is held. The date set for a hearing is 20 to 60
days from the date the State agency receives the hearing
noti ce. However, the State agency and the presiding officer
nay agree in witing to a different date.

(Sections 12(c), 101(b) and 101(c) of the Act; 29 US.C
711(c), 21(b) and 721(c))
SECTION 361.172 HEARI NG | SSUES.

What the hearing issues are. The issues at a hearing are those

included in the Secretary's notice to the State agency.

How the Secretary may add issues. At least 20 days before a

hearing, the Secretary notifies the agency by letter of any

additional issues to be considered. The Secretary publishes this
notice in the Federal Register. |f the agency does not receive its
notice of additional issues in the required time, any party nmay

request that the presiding officer postpone the hearing. If a

request is nmade, the presiding officer sets a new hearing date that

is 20 to 60 days fromthe date the agency received the notice of
addi tional issues.

How actions by the State may cause the Secretary to add, nodify, or

remove issues. The Secretary may add, nodify, or renove issues if

the State agency:

(1) Conforns its plan to Federal requirenents; or

(2) Changes its practices or organization to conply wth its
approved State plan.

What happens if State action causes the Secretary to add, nodify, or

renmove issues.

(1) |If the Secretary specifies new or nodified issues, the hearing
proceeds on these issues.

(2) (i) If the Secretary renoves an issue, the hearing proceeds

on the remaining issues. |If the Secretary renoves al
i ssues, the Secretary termnates t he heari ng
proceedi ngs. The Secretary may ternminate heari ng

proceedi ngs or renove issues before, during, or after
t he heari ng.

(ii) Before renoving an issue, the Comm ssioner notifies the
parties ot her than the Rehabi litation Servi ces
Adm nistration and the State agency of the issue and
the reasons for renoving the issue. Wthin 20 days of
the date of this notice, the parties may subnit
coments in witing on the nerits of the proposed
renoval . The Secretary considers these coments and
t hey becone part of the record.
(Sections 12(c), 101(b) and 101(c) of the Act; 29
US C 711(c), 721(b) and 721(c))

SECTI ON 361.173 WHAT THE PURPCSE OF A HEARING | S



The purpose of the hearing is to receive factual evidence and testinony,
i ncl udi ng expert opinion testinmony, related to the issues. The presiding
of ficer may not allow argunent as evi dence.
(Sections 12(c), 101(b) and 101(c) of the Act; 29 U S.C 711(c), 721(b)
and 721(c))
SECTI ON 361. 174 \WHO PRESI DES.
The presiding officer at a hearing is the Commi ssioner or a person the
Commi ssi oner desi gnat es. I f the Conm ssioner designates a presiding
of ficer, the Conmm ssioner sends copies of the designation notice to the
parties.
(Sections 12(c), 101(b) and 101(c) of the Act; 29 U S.C 711(c), 721(b)
and 721(c))
SECTI ON 361.175 HOW TO BE A PARTY OR AN AM CUS CURI AE
TO A HEARI NG
(a) Rehabilitation Services Admnistration and State agency.
Rehabilitation Services Admnistration and the State agency
parties to a hearing w thout having to request participation
(b) Oher parties or amcus curiae. An individual or group w shing

The
are

to

be a party or amicus curiae to a hearing may file a petition wth
the Rehabilitation Services Administration Hearing derk no nore

than 15 days follow ng publication of the hearing notice in

t he

Federal Register. A petitioner who wishes to be a party nmust also

provide a copy of the petition to each party of record at that ti
(c) Wat nust be in a petition. A petition nust state concisely:
(1) Wiether the petitioner wi shes to be a party or an ani
curi ae;
(2) The petitioner's interest in the proceedi ngs;
(3) Wi will appear for the petitioner

ne.

cus

(4) The issues on which the petitioner wi shes to participate; and

(5) Wether the petitioner intends to present w tnesses, if
petitioner wishes to be a party.
(Sections 12(c), 101(b) and 101(c) of the Act; 29 US. C
711(c), 721(b) and 721(c))
SECTI ON 361.176 WHAT HAPPENS TO A PETI Tl ON
(a) Petitions to be a party.

t he

(1) The presiding officer determnes if the issues to be considered

at the hearing have caused the petitioner injury and if

t he

petitioner's interest is within the zone of interest protected

by the governing Federal statute. The presiding offi

cer

permits or denies the petition accordingly and pronptly sends

the petitioner a witten notice of the decision. | f
presiding officer denies the petition, the officer states
reasons in the notice.

t he

t he

(2) Before making this determ nation, the presiding officer wll
allow any party to file conmments on the petition to be a party.
Any party who wi shes to file coments nust do so within 5 days

of receiving the petition.

(3) If the presiding officer decides that parties by petition have

comon interest, the officer may require that they designate

a

single representative, or may recognize two or nore of these

parties to represent all of them
(b) Petitions to be amicus curiae. The presiding officer determ nes
the petitioner has a legitimate interest in the proceedi ngs and
contribute materially to the proper settlenent of the issues.

if
may

The

officer also determnes if the petitioners' participation would

unduly delay the proceedings. The presiding officer pernmts
denies the petition accordingly and pronptly sends the petitioner

or
a



witten notice of the decision. |If the presiding officer denies the
petition, the officer states the reason in this notice.
(Sections 12(c), 101(b), and 101(c) of the Act; 29 U S C 711(c),
721(b) and 721(c))

SECTI ON 361.177 RIGHTS OF PARTIES AND AM CUS CURI AE.

(a) What rights parties have. A party nay:

(1) Appear by counsel or other authorized representative in al
heari ng proceedi ngs;

(2) Participate in any prehearing conference held by the presiding
of ficer;

(3) Stipulate facts that, if uncontested, becone part of the
record;

(4) Make opening statenents;

(5) Present rel evant evidence;

(6) Present w tnesses who nust be available for cross-exam nation

(7) Present oral argunments at the hearing; and

(8 Submit witten briefs, proposed finds of fact, and proposed
conclusions of law, after the hearing.

(b) What rights an amicus curiae has. An am cus curiae may:

(1) Present an oral statenment at the hearing at the tine specified
by the presiding officer;

(2) Submit a witten statenent of position to the presiding officer
bef ore the hearing begins; and

(3) Submt a brief or witten statenent at the sane time the
parties submt briefs. If the amcus curiae submts a witten
statenent or brief, the amcus curiae shall serve a copy on
each party.
Sections 12(c), 101(b), and 101(c) of the Act; 29 U S.C
711(c), 721(b), and 721(c))

SECTI ON 361.178 AUTHORI TY OF PRESI DI NG OFFI CER

(a) General rule. The presiding officer conducts a fair hearing, avoids
del ay, maintains order and nakes a record of the proceedings. In so
doi ng, he or she has authority that includes:

(1) Regulating the course of the hearing;

(2) Regulating the participation and conduct of parties, amci
curiae, and others at the hearing;

(3) Ruling on procedural matters and, if necessary, i ssui ng
protective orders or other relief to a party against whom
di scovery is sought;

(4) Taking any action authorized by the rules in this subpart;

(5) Making a final decision, if the Secretary is the presiding
of ficer;

(6) Adnministering oaths and affirmations;

(7) Exam ning witnesses;

(8) Receiving or excluding evidence; and

(9) Ruling on or limting evidence or discovery.

(b) What the presiding officer may not do. The presiding officer may
not conpel by subpoena the production of w tnesses, papers, or other
evi dence.

(c) Wen the presiding officer's authority is limted. |f the presiding
officer is not the Secretary, the officer certifies the entire
record to the Secretary, including a recommended deci sion on each
issue in the hearing, but may not make a final decision
(Sections 12(c), 101(b), 101(c) of the Act; 29 US.C
711(c), 721(b), and 721(c))

SECTI ON 361. 179 DI SCOVERY
A party has the right to conduct discovery agai nst other parties. These



di scovery proceedi ngs are subject to Rul es 26-37, Federal Rules of Cvil

Procedur es. The presiding officer pronptly rules on any witten
objection to discovery and may restrict or control discovery to prevent
undue delay in the hearing. If a party fails to respond to discovery

procedures, the presiding officer may issue any order and inposed any
sanction (other than contenpt orders) authorized by Rule 37 of the
Federal Rules of G vil Procedure.
(Sections 12(c), 101(b), and 101(c) of the Act; 29 U S. C
711(c), 721(b) and 721(c))

SECTI ON 361. 180 HOW EVI DENCE | S HANDLED.

(a) Testinony. Wtnesses, under oath or affirmation, give ora
testinony at a hearing. Wtnesses nmust be available at a hearing
for cross-exam nation by the parties.

(b) Rules of evidence. Technical rules of evidence do not apply to
heari ngs described in this subpart. The presiding officer applies
any rules or principles necessary to ensure disclosure of the npst
credible evidence available and to subject testinony to cross-
exam nati on. Cross-examination nmay be on any nmaterial natter
regardl ess of the scope of direct exam nation
(Sections 12(c), 101(b), and 101(c) of the Act; 29 U S C 711(c),
721(b), and 721(c))

SECTI ON 361. 181 WHAT HAPPENS TO UNSPONSORED WRI TTEN MATERI AL.
Letters and other witten nmaterial regarding matters at issue, if not
submtted specifically on behalf of a party, becone part of the
correspondence section of the docket. This material is not part of the
evi dence or the record.

(Sections 12(c), 101(b), and 101(c) of the Act; 29 U S.C 711(c), 721(b),
and 721(c))
SECTI ON 361. 182 WHAT THE RECORD | S.

(a) Oficial transcript. The Rehabilitation Services Administration
designates the official reporter for a hearing. The Rehabilitation
Services Administration Hearing Gerk has the official transcript of
t esti nony, and other material submtted with the official
transcript. The parties and the public may obtain transcripts of
testinony fromthe official reporter at rates that do not exceed the
maxi rum  fixed by contract between the reporter and the
Rehabi litation Services Adm nistration. Upon notice to the parties,
the presiding officer may authorize transcript corrections that
i nvol ve matters of substance.

(b) Record. The record for the hearing decision is the transcript of
testinony, exhibits, and all other papers and requests filed in the
proceedi ngs except for the correspondence section of the docket.
The record includes rulings and any recomended deci si on.

(Sections 12(c), 101(b), and 101(c) of the Act; 29 US. C 711(c),

721(b), and 721(c))

SECTI ON 361. 183 POSTHEARI NG BRI EFS
The presiding officer fixes the tine for filing posthearing briefs. They
may contain proposed findings of fact and conclusions of |aw The
presiding officer may permt filing of reply briefs.
(Sections 12(c), 101(b), and 101(c) of the Act; 29 U S.C 711(c), 721(b),
and 721(c))
SECTI ON 361. 184 DECI SI ONS

(a) If the Conm ssioner is the presiding officer. |f the Conm ssioner
is the presiding officer, the Conmi ssioner issues a final decision
60 days after the time allowed for filing posthearing or reply
briefs ends. The Conmi ssioner provides copies of the decision to
all parties and any amici curi ae.



(b) If the Commi ssioner appoints a presiding officer

(1) No later than 30 days after the tine for filing posthearings or
reply briefs ends, the presiding officer certifies the entire
record, including his or her recoomended decision, to the
Conmi ssi oner.

(2) The Conmi ssioner provides a copy of the recormmended decision to
the parties and any amici curiae. Wthin 20 days, a party may
file with the Commissioner, exceptions to the recomended
decision. The party nust file a supporting brief or statenent
with the exception.

(3) The Conmi ssioner reviews the record, and, within 60 days of the
date of receipt of the presiding officer's reconmended
decision, the Conmi ssioner issues a final decision. The
Commi ssi oner provides copies of the decision to all parties and
any amci curi ae.

(c) If the Commi ssioner decides, after a hearing, that the plan or plan
amendnent is not approvable, or substantial nonconpliance exists,
the final decision indicates whether RSA will withhold all further
paynents or only payments under portions of the plan affected.
(Sections 12(c), 101(b), and 101(c) of the Act; 29 U S C 711(c),
721(b), and 721(c))

SECTI ON 361.185 WHEN A DECI SI ON | S EFFECTI VE.

(a) The Commi ssioner's decision, which constitutes "final agency action"
within the neaning of 5 U S.C 704 and a final determ nation under
section 101(b) and (c)(1) of the Act, specifies the effective date
for RSA's reduction or withholding of the State's grant. Thi s
ef fective date nmay not be earlier than the date  of t he
Commi ssioner's decision or later than the first day of the next
cal endar quarter.

(b) The decision renains in effect unless reversed or stayed on judicia
appeal, or until the plan or State agency adm nistration of the plan
neets all Federal requirenents, except that the Conm ssioner nmay
nodify or set aside his or her decision before the record of the
proceedi ngs under this subpart is filed in court.

(Sections 12(c), 101(b), and 101(c) of the Act; 29 U S C 711(c),

721(b), and 721(c))

SECTI ON 361. 186 HOW THE STATE MAY APPEAL

A State may appeal to the U S. Court of Appeals which has jurisdiction in
the State, the final decision of the Conmi ssioner disapproving the State
pl an or plan amendrment or finding nonconpliance. The State nust file the
appeal within 30 days after receiving the Conm ssioner's final decision
(Sections 12(c), 101(b), and 101(c) of the Act; 29 U S.C 711(c), 721(b),
and 721(c))



